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ROM the number of books which contain the ſcience of 
our law, and the numerous applications to perſons con- 
verſant therein, for advice concerning the title to real and 
. Perſonal eſtate in caſes of inteſtacy; it is indiſputably clear, 
that no ſelection could be made from the venerable pile of 
law-learning, more immediately uſeful, than that which 
relates to the eſtates of perſons dying inteſtate ; and of this 
the Author being well convinced, was led to ſelect the firſt 
part of this Work; to which, ſince it was publiſhed, he has 
made very conſiderable additions, and copiouſly treated on the 
law relative to wills and teſtaments; and in the latter, as 
well as in his former proceedings, hath endeavoured to avoid 
the technical terms of the law ; and when the Latin words, 
or thoſe terms have occurred, and could not be avoided with- 
out obſcuring the ſenſe, has added the Engliſh to the one, 
and explained the meaning of the other; laying down the 
whole with ſuch clearneſs and perſpicuity, as to render the 
ſame perfectly intelligible, and eaſy of comprehenſion to thoſe 
unacquainted with the ſyſtem of our law, or the phraſes com- 
monly uſed by writers thereon. 


In the firſt impreſſion of this Work, entitled, & The, 
Will which the Law makes,” &c. care was taken in explain- 
ing the different kinds of eſtates and effects a man might die 
poſſeſſed of, and in what manner the law would operate on 
failure of his having made any diſpoſition thereof ; ſhewing 
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who would be entitled to the adminiſtration of his perſonal 
eſtate, and the method to be purſued by the adminiſtrator for 
obtaining it ; and after the ſame was obtained, in what manner 
he ſhould proceed for getting in the deceaſed's effects and ad- 
miniſtering the ſame by paying debts, and diſtributing the 
ſurplus to ſuch as were entitled thereto ; likewiſe to whom 
the real eſtate would deſcend ; how far the ſame might be 
tiable to the anceſtor's debts ; the title an huſband had there- 
to by the curteſy of England, and a wife with reſpe& ts 
dower. And herein care was alſo taken to explain the cuſ- 
toms of the city of London, and province of York, and to 
ſhew how thoſe varied from each other, and both of them 
from the law of the nation in general; in what manner 
diſtribution was to be made amongſt children, ſome of whom 
had been advanced in their parents life-time ; and the effects 
of ſuch advancement, both by the cuſtoms, and common and 
ſtatute law. 


Tux reception, and univerſal approbation, this impreſſion 
met with from the Public in general and gentlemen of the 
profeſſion, incontrovertibly teſtified its merit, very ſhortly 
after it came out of preſs, in March 1985; near fifteen 
hundred copies thereof being ſold in the courſe of a few 
months after; and the ſale of three other editions from the 
25th of March 1786, to the 23d of January 1788, was an 
indiſputable teſtimony of its utility, and the addition made 
thereto, of that part entitled, The Diſpoſal of a Perfon's 
Eftate by Will and Teſtament ;” whereon, as well as on the 
former ſubjects, very conſiderable improvements having been 
made in the fifth, ſixth, and ſeventh editions, the Work was 
rendered far more extenſively uſeful that before. 


PREFACE 


Preface to the NINTH EDITION. 


"HE original deſign of this Work, being to furniſh the 
community at large, with a competent knowledge of 
the fundamental principles of the law appertaining to inteſta- 
cies and Wills, and for rendering the ſamꝭ clear and intelligi- 
ble to perſons of all ranks, the Work was brought into ſo 
narrow a compaſs as the different ſubjects would poſſibly 
admit; by which a great part was but as an analyſis of the 
law relative to thoſe particulars : and although by degrees 
this was in part remedied with new editions, wherein were 
inſerted the then lateſt deciſions of the courts of law and 
equity applicable hereto, eſpecially in the ſeventh edition; 
yet there ſtill remained a Jarge open field for additions to, and 
enlargements on, what had been written; and for ſupplying 
the deficiency it is thought adviſable to add a ſecond volume, 
correſponding with the preſent and the two preceding editions 
as thereby the purchaſers of the large number that hath been 
ſold of the former, may be accommodated with ſo complete 
firſt and ſecond volumes, as the purchaſers of this latter. 


In the additional volume will be compriſed the moſt re- 
cent determinations of the courts of law and equity, appli- 
cable to wills and inteſtacies, with enlargements on divers 
points but lightly touched upon in former editions, various 
ſubjects therein unnoticed, and a copious alphabetical index 
referring to each volume; and as the ſecond volume is in- 
tended to ſupply the deficiencies of the former, and that this 
edition may correſpond with the two preceding, it was judged 
expedient to make no other alteration therein than, 


AN inſertion of what is at this time required to be paid for 
taking admyniſtrations, proving wills, and for property diſ- 
poſed of by will, or left undiſpoſed of, and ſubje& to duty as 
for legacies, in purſuance of the late ſtatutes impoſing new 
duties-on thoſe particulars, and which will again be attende& 
to in the ſecond volume; as thereby the whole may correſ- 
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pond, and the purchaſers of the two former editions, be com- 

pletely furniſhed with information reſpecting thoſe duties. 
TH1s inſertion is made with a view to ſupply the place of 

the abſtract of, and obſervations on, the ſtatutes, that were 


contained in the pamphlet, inferted in the preceding edition 


and probably will be more acceptable to the general claſs of 
readers than the pamphlet, which contained near the whole 
of the ſtatute of 36 Geo. III. cap. 52. the laſt of the legacy 
acts; as that the ſame being compiled amidſt ſuch a hurry 
of buſineſs, as to admit of only a few brief obfervations on 
that ſtatute, the information conveyed thereby to the public 
in general, could be but trivial in compariſon to that convey- 
ed to a lawyer, who alone is capable of penetrating the 
ſublimity of that act of parliament, by which is displayed 
ſuch a depth of learning, as demonſtrates the abilities of the 
formers, to be far ſuperior to the generality of thoſe, who 
may with ſome propriety. be called lawyers; and as therein 
is compriſed in a very narrow compaſs, ſuch a bulk of abſtruſe 
law-learning, as would not admit of being rendered perfectly 
comprehenſible, to perſons unpoſſeſſed with a competent 
knowledge ©! the law, without ſuch an enlargement on the 
pamphlet heretofore inſerted, as would of courſe ſwell this 
work to a ſize incompatible with its deſign ; therefore this 
inſertion hath been adopted, which in the index will be 
found under the titles of Fees and Stamps. 


WHEN the preceding edition of this Work was publiſhed, 
I had not the leaſt idea of being under the neceſſity of pub- 
liſhing this, before the then intended ſecond volume, which 
by an unforeſcen multiplicity of other buſineſs hath been pre- 
vented ; and, as was faid in the preface to that edition, & the 
ſame was in great forwardneſs ;” I can only with regret now 
ſay, that it will be publiſhed as expeditious as poſſible. 


Tabernacle Row, 
near FINSBURY SQUARE. 
October 1798. 


EXPLA- 


EXPLANATION. 


OR more eaſy and expeditious diſcovering par- 
ticular parts of this Work, and fully explain- 


ing the ſame to thoſe totally unacquainted with the 


law, and ſuch who from the contents hereafter ſet 


forth, may be leſ&#þt than perſons converſant with 


law books, for diſcovering the heads of the differ- 
ent ſubjects herein contained, or the particulars 
thereof, by the alphabetical Index ; we ſhall here, 
in three inſtances, point out ſome material parts 
of the book, whereof a ſpeedy diſcovery may be 
wiithed for upon an emergency, and afterwards 
make ſome obſervation with reſpect to adminiſtra- 
tion, and explain the method of obtaining the ſame 
and proving a will by commiſſion : | 

Ap in the firſt inſtance, mention the caſe where 
a child may unexpectedly be informed of a father 
being dead inteſtate, having left both real and per- 
ſonal eſtate, and other children: one or more of 
whom were advanced by him in his life-time ; and 
hath alſo left a widow, and a grandchild, or grand- 
children. Now with reſpect to the perſonal eſtate, 
which implies money, goods, and things that go to 
the adminiſtrator, deſcribed, page 28, Szcr. 2d, to 
page 37: and is generally underſtood in contradiſ- 
tion to real eſtate, deſcribed in pages 86, 87. To 
find what ſhare of the former accrues to the widow, 
children, grandchild, or grandchildren reſpectively, 


purſuant to the laws of England, ſee p. 66, Sect. 


zd, to p. 73, (where we have treated on diſtribu- 
ton as ſuppoſing adminiſtration to have been previouſly 


granted, as it is requiſite that it ſhould be, of which. 


we ſhall again take notice in our procedure with this ex- 
Planation.) For the children, grandchild, or grand- 
children's title to the real eſtate, See page 87 to 89: 


_ 
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and for the widow's title to dower therein, See 
page 96, Sec, 2d, to p. 100. If the father were 
a freeman of London, Sce p. 100, Ser. 2d, to 
page 114. If he were an inhabitant of the pro- 
vince of York, See page 114 to 122. 


2. Wu R there is an only legitimate child, or 
grandchild, of a perſon dead inteſtate, no other lau- 
ful begotten child of the deceaſed, or other de- 
fcendant being alive at his dcath, or born alive af- 
terwards, and he hath left no widow ; fuch only 
child or grandchild, whether male or female, will 
have the whole of the deceaſed's real and perſonal 
eſtate, Concerning the perſonal eſtate, See pages 
73, 74. If the deceaſed were a freeman of London, 
or an inhabitant of the province of York, the cuſ- 
toms whereof do not extend to the grandchild, he 
will take the whole perſonal cſtate by the ſtatute 
law, as, See in pages 104. 111. 115; and as to the one 
child, See pages 112. 118. If the deceaſed have left a 
widow, ſuch only child, or grandchild, by the laws 
of England will have two-thirds of the perſonal 


eſtate, and the widow one-third: the fame as when 


there is more than one child to divide with the 
widow, as in p. 81; but if the deceaſed were a 
freeman of London, or inhabitant of the province 
of York, the cuſtoms thereof entitle the widow to 
more than one-third, as, Sce page 103, SECT, 2d, 
&c. and page 114, &c. With reſpect to the de- 
ceaſed's real eſtate, ſuch only child or grandchild 
muſt have the whole ſubject to the widow's dower, 


treated on p. 96, SECT. gd, to page 100. 


3. Wu xxx a kinſmen, whether he be a brother, 
nephew, uncle, &c. is informed of a relation 
having died inteſtate, without any widow, child 
grandchild, or other deſcendant, and hath left both 
real and perſonal eſtate; to find what of the latter 
accrucs to the kinſman by his relation's deceaſe, 


See page 81to 83. Fora deſcription of perſons who 
can 
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ran have no claim as kindred, See pages 84, 85. 
For the Kinſman's title to his deceaſed relation's 
real eſtate, See page 89 to 93.—lf the deceaſed 
hath left a widow and no child, or lineal deſcend- 
ant, by the laws of England, ſhe ſhall have one-half 
of his perſonal eſtate; and his next of kin the other, 
as See in page 73. But by the cuſtom of London, 
and province of York, ſhe hath conſiderably more 
than one-half, as See page 104. 112. 119. Yet with 
reſpect to the deceaſed's real eſtate, this muſt go 
to his heir at law, treated on page 89 to 93. But 
| ſubject to the widow's dower, treated on page 96: 
SUOT:- ne = | 
Tu x heir at law to the deceaſed; where there is no 
lineal deſcendant, inay be one that may have no 
claim to any ſhare of his perſonal eſtate, or he may 
be the perſon who alone is entitled to both the real 
and perſonal eſtate, or it may be that he may ſolely 
be entitled to the real eſtate; and only a ſhare in this 
perſonal. This depends on what kindred the de- 
ceaſed hath left, and may be clearly comprehended 
if due attention hath been had to the parts of this 
work already pointed out; as in the firſt inſtance we 
gave a hint concerning perſonal, and real eſtate; that 
the former was deſcribed page 28; Sec. 2d; to page 
37; the latter in pages 86, 87 ; and this was done 
with a view to furniſh the reader with a juſt con- 
ception of, and difference between the former and 
the latter. In our third inſtance; for finding what of 
a deceaſed relation's perſonal eſtate accrues to a 
kinſman, we mentioned page 81 to 83; and for a 
deſcription of perſons who could have no claim as 
kindred, referred to pages 84, 85; and then for 
. diſcovering the kinſman's title to his relation's real 
eſtate, we mentioned page 89 to 93: which being 
duly attended to with what has been mentioned 
concerning the deceaſed's widow, the reader may 
clearly perceive in what manner kindred will be 
entitled to an inteſtate's real and perſonal eſtate, 
where there 1s no lineal deſcendant, 
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AND now the child, grandchild, kinſman, and 
widow, having, as it may be preſumed, diſcovered 
what accrues by a parent, relation, or huſband, dy- 
ing inteſtate, and if it be real eſtate, which deſcends 
to the heir, hath ſeen in page 87, that the law caſts 
the ſame upon him immediately on the death of his 
anceſtor. But if it be perſonal eſtate, we muſt ob- 
ſerve the caſe is different; and that for obtaining 
this, adminiſtration muſt be taken; which being 
fully treated on in the former part of this work, and 
ſo plainly appearing at the beginning of the con- 
tents thereof, viz. from page 2, SEcT. ad, home to 
the beginning of SECT. 6th, page 18. that it needs no 
further explanation ; therefore we ſhall in our fur- 
ther proceeding, only explain the method of ob- 
taining adminiſtration and proving a will by com- 
miſſion; as when an adminiſtrator, or executor, is 
ill, or lives at a great diſtance from London ; and 
previous hereto, mention the manner of proving a 
will and doing other buſineſs for an executor by 
letter of attorney ; and by what has been here 
pointed out, and the aſſiſtants of the enſuing con- 
tents, it is preſumed, any reader will be enabled 
readily to diſcover, and fully comprehend the ſub- 
jects treated on in the former part of this work. 

Wuzn adminiſtration or probate of a will is to 
be obtaincd from the prerogative court; as when 


the deceaſed hath left goods in two biſhops dioceſſes 


(treated on page 6, Ser. gd, to page 13); and the 
adminiſtrator, or executor, is ill, or lives at a great 
diſtance, the uſual and proper method of obtaining 
the adminiſtration, or probate, is by commiſſion, of 
which we are about to treat; but previous hereto, 
we may obſerve, that where the deceaſed hath died 


beyond ſea and was not. a ſeaman or marine in the 


king's ſervice, the ordinary will admit of his will be- 


ing proved by a perſon empowered by letter of at- 


torney from the executor; and hereby two purpoſes 
may be anſwered, viz. the purpoſe of proving the 
will and doing other buſineſs for the ans 5m 
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form ſee, in page 298, No. XV. And in page 299, 
an abſtract of late acts of parliament relative to 
letters of attorney and wills of common ſeamen and 
marines in the king's ſervice, and the modes to be 
purſued for obtaining what is due to ſuch of them 
as die inteſtate. 

WHERE it may be requiſite for letters of admini- 
fration to be obtained by commiſſion iſſued from the 
prerogative court, and the perſon or perſons en- 
titled thereto (deſcribed i in pages 2, 3, 4, 5,) being 
ill, or live at a great diſtance ; it is uſual to ſend 
up his or their chriſtian and ſurnames, ſtarting the 
relationſhip, by deſcribing him or them, as the 
widow, child, father, brother, &c. of the deceaſed, 
with which may be ent his or their additions, viz. 

laces of abode, and trades or occupations, to any 
reputable perſon, friend, or acquaintance, refiding 
in or about London ; the chriſtian and ſurname, 
trade or occupation *, of the deceaſed, the day or 
time on which he died, mentioning the value of his 
goods, chattels, and credits, with the chriſtian and 
ſurnames of any two clergymen in the neighbour- 
hood. — This the friend or acquaintance, to whom 
ſent, takes to any one of the proctors belonging to 
the prerogative court, and thereby the proctor pro- 
cures a commiſſion for his employer to ſend to the 
adminiſtrator, who takes the ſame to the clergymen, 
and after having made oath before them, that the 
deceaſed died without will, &c. and executed a bond 
with two ſureties (fimilar to the forms contained 
in pages 13, 14, 15), and one of the clergymen 
hath figned the commiſſion, the adminiſtrator ſends 
back the commiſſion and bond to his friend, who 
takes the ſame to the proctor, and in the courſe of 
a few days after, provided 14 days are then expired 
from the time of the deceaſed's death, of which 
mention is made in page 13, SECT. 4th, receives 
of him the letters of adminiſtration, and pays the 
proctor ſuch ſum as ſhewn in page 216. 


If the adminiſtrator or deceaſed hath uſed the title of Eſquirey deſcribe him 
b 2 _ man 


thus. 
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Wu the right of adminiſtration devolves up- 
on an infant, treated on in page 5, and again men- 
tioned page 124; it is uſual to ſend up an account 
of the deceaſed in manner before mentioned, men- 
tioning the day or time on which he died; and here- 
with it is requiſite that an inventory of his goods, 
chattels, and credits be ſent; the names of any two 
clergymen of the neighbourhood ; and the chriſ- 
tian, ſurname, and relationſhip, of the perſon or 
perſons applying ; and the chriſtan, ſurnames and 
ages, of all ſuch legitimate children as the deceaſ- 
ed hath left; the firſt of whom attaining 21 years of 
age being entitled to the adminiſtration, as we ſhall 
again preſently mention: ſo if the deceaſed hath 
left no legitimate child or children, but brothers 
or ſiſters, or children of his brothers or ſiſters, on 
whom the right of adminiſtration devolves, and the 
firſt of whom on attaining 21 years of age will be 
entitled thereto ; mention their reſpective names 
and ages, likewiſe the chriſtian, ſurname and de- 
ſcription, of the perſon or perſons applying for the 
adminiſtration. And as on either of the infants at- 
taining 21 years of age this adminiſtration ceaſeth, 
and thereon a new adminiftration muſt be granted; 
for obtaining the ſame, ſend up an account of what 
value the deceaſed's perſonal eſtate is then of, the 
chriſtian and ſurname of the child who hath at- 
tained his or her age, with the chriſtian and ſur- 
names of the deccaſed's other children then liv- 

ſo if it be the brothers or ſiſters, or children 
of the deceaſed's brothers or ſiſters, with the names 
of any two clergymen then in the neighbourhood ; 
and hereby a commiſſion will be obtained and the 
buſineſs done by the aſſiſtance of a proctor as be- 
fore mentioned. When this latter adminiſtration 
is obtained, it is uſual for the new adminiſtrator 
on ſettling with the old, and receiving the pom 
unadminiſtered, to give him a general releaſe ; 
form whereof, See in page 297, No. XIV. 
WHERE the deceaſed hath left a will in writing 


Guly executed, and the ſame is intended to be = 
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ved in common form, as treated of in pages 211, 
212. the executor or executors uſually ſend up his 
or their chriſtian, and ſurnames, with the chriſtian, 
ſurname, and place of abode, of the deceaſed, the 
day or timc on which he died; mentioning the va⸗ 
lue of his goods, chattels, and credits, with the 
chriſtian and ſurnames of any two clergymen of the 
neighbourhood ; whereupon the friend ſent to, ob- 
tains a commiſſion through a proctor, and ſends to 
the executor, who, after taking it to the clergymen 
and making an affidavit fimilar to the oath con- 
tained in page 215, returns it ſigned by one of the 
clergymen to his friend, with the deceaſed's will 
annexed; and the ſame being delivered to the 
proctor, he generally procures the probate in the 
courſe of three or four days after, and thereon is 
aid for the whole buſineſs, ſuch ſumas may be per- 
ceived by what 1s mentioned in pages 215, 216. 
Ix ͤa will is not properly executed and atteſted 
by u itneſſes; where the deceaſed wrote the ſame 
himſelf, before it can be proved in the eccleſiaſtical 
court, it is requiſite that his hand-writing be proved 
by an affidavit of two diſintereſted perſons ; or if 
another perſon wrote it, that the writing or will 
produced is the will of the deceaſed. And if there 


 thould be material interlineations or alterations 


made in a will not of the teſtator's own hand writ- 
ing, an affidavit is alſo required of ſome perſon to 
prove that ſuch were made by the teſtator's direc- 
tion. And under ſuch circumſtances as thoſe, the 
will ſhould be ſent up in the firſt inſtance with the 
clergymens' names, mentioning the time of the 
deceaſcd's death, and the value of his goods, chat- 
tels, and credits; and thereby the proctor will be 
informed how to proceed with reſpect to the com- 
miſſion, and when the ſame is obtained he will de- 
liver it with the will annexed to his employer, who 
ſending it to the executor has the ſame returned, 
ſigned by one of the clergymen, and then delivers 
It to the proctor, of whom he receives the probate 
to ſend down in the courſe of a few days after. = 
cre 


——— —— — 


xiv EXPLANATION. 


here we muſt obſerve there will be conſiderably 
more expence than when the will is properly exe- 
cured, ſubſcribed by witneſſes, and fairly wrote (as 
it ſhould be) in one hand-writing, without inter- 
lineations or alterations, or as few as poſſible, of 
which, as a few may ſometimes almoſt unavoid- 
ably happen, it is well to make mention in the at- 
teſtation, before the witneſſes ſubſcribe their names 
thereto; as in No. V. pages 275, 276. Concerning 
a will not properly executed, we have taken no- 
tice In page 160. | 3 

WHEN it 1s requiſite for adminiſtration to be 
granted with the will annexed,- as treated on in 
pages 216, 217, 218; the deceaſed's will ſhould be 
fent up, and mention made of the day or time on 
which he died, and the value of his goods, chat- 
tels, and credits, with the names of ay two cler- 
gymen in the neighbourhood; and here attention 
muſt be had to the kind of adminiſtration wanted ; 
as whether it be during the minority of an infant 
or infants, or where a teſtator hath died without 


naming any executor, or named incapable perſons, 
or if it be where all the executors named refuſe to 


act. Either of which caſes deſcribe; and if it be 
during the minority of an infant or infants, who 
were appointed executors; mention his or their 
chriſtian, ſurnames, and ages: the chriſtian, ſurname 
of, and relationſhip to the deceaſed, and dete ion 
of the perſon applying. And in either of the "ther 
caſes, mention the chriſtian and ſurname of the 
perſon who applies, and deſcribe him as relation, 
deviſee, &c. of the deceaſed, | as may be the caſe]. So 
hereby a proctor may be enabled ro obtain the 
commiſſion and adminiſtration for his employer. 

Tavs having laid down the method of proceed- 
ing to obtain adminiſtration and probate of a will 
by commiſſion, we may now obſerve that, when in- 
ſtructions are ſent up for a proctor to obtain a 
commiſſion by, care ſhould be taken that the 
names, &Cc. ſent up be ſpelled right; for although 
falſe ſpelling will not render the commiſſion void, 
yet it will increaſe the expence thereof. 
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LA W'Ss DISPOSAL 
Of a PERSON's ESTATE, 


Wo piIESs wiIir Hour WIIL or TESTAMENT. 


— 


2 — 2 


. 


CHAP. I. 


Of Inteftates. Of Adminiſtration; — it ould be 
obtained, and who are entitled thereto, By whom 
it is to be granted. The Method of obtaining it, 
and ae Expence thereof. How the 1 may be 
revoked, 


SECTION THE IRT. 


OF INTESTAT ES. 5 


HERE are divers kinds of inteſtates. One that: 
makes no will at all; another that makes a will and 
executors, and they refuſe to act: in this caſe he dies 
quaſi inteſlatus*; that is; as if inteſtate. - But this latter 
is not that kind, of inteſtacy here intended: for in this caſe 
the law does not diſpoſe of the eſtate; as here adminiſtration 
is to be granted cum tgſtamento annexo, that is, with the teſ- 
tament annexed; and then the duty of the adminiſtrator is 
very little different from that of an executor® ; he being to 
adhere to the teſtament, which is to be hs guide in diſpoſing 
of the eſtate and effects of the deceaſed, But as the former 
is that which is here intended, we ſhall briefly take notice of 
the diſtinction Wentworth makes between a will and a 


* 2 Inf, 397. | 1 r 
| wx BED 
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teſtament, without entering into a minute diſcuſſion of in- 
teſtacy, which would be ſomewhat foreign to this ſubject, 
and therefore ſhall be reſerved for a ſubſequent part of the 
work ©; it being our preſent deſign to ſhew how the law 
diſpoſes of a perſon's eſtate in caſe he dies wholly inteſtate, 
and not to point out the various kinds of inteſtacy. welt is 
called a will, ſays Wentworth, when there is an executor ap- 
pointed; and when there is none, it is termed a teſtament. 
So there may be a will where there is no teſtament, and a teſ- 
tament where there is no will. And where a teſtament is 


made without an executor being named, this teſtament is to be 
adhered to as a guide to the adminiſtrator in diſpoſing of the 


eſtate, in the ſame manner, as where one or more executors 


are named, and they refuſe to act 4. 


SECTION THESECON D. 
Or ADMINISTRATION; WHY IT SHOULD-BE 


OBTAINED, AND WHO ARE ENTITLED THERETO, 


N adminiſtrator cannot act before letters of admini- 
ſtration are granted to him; he not being like an ex- 
Eutor, who may do many acts before he proves the will; but 
an adminiſtrator may do nothing till letters of adminiſtration 
are iſſued . When letters of adminiſtration are iſſued, the 


_ perſon deputed by the ordinary, that is, he who grants the 


letters of adminiſtration, to adminiſter the inteſtate's goods, 
ſhall have an action to demand and recover, as executor, the 
debts due to the inteſtate f. 


Ir the deceaſed die wholly inteſtate, without making either 
will or teſtament, then general letters of adminiſtration muſt 
be granted by the ordinary to ſuch adminiſtrator as the ſta- 
tutes of 31 Edw. III. c. 11. and 21. Hen. VIII. c. 5. direct; 
and in conſequence of which the ordinary is compellable to 


© See page 188, 189. . » Black, Com. 2 V. 507. 
Went. Off, Exec. 2. f Stat, 31 Edw. III. c. 11. 


grant 


who dies without WILL or TESTAMENT. 


grant adminiſtration of the goods and chattels of the wife to 
the huſband, or his repreſentatives s, that is, his executofs 
or adminiſtrators, who, if the huſband die before adminiſtra- 
tion taken, will be entitled in equity, and not the wife's next 
of kin b. And that the adminiſtration of the wife's goods of 
right appertainteth to her huſband, is confirmed by ſtatute 
of 29 Car. II. c. 3. which enacteth, that the ſtatute of the 
22 & 23 Car. II. c. 10. (commonly called the ſtatute of diſtri- 
butions) ſhall not extend to the eſtates of femes- covert that 
ſhall die inteſtate ; but that their huſbands may demand and 
have adminiſtration of their rights, credits, and other perſon- 
al eſtates, and recover and enjoy the ſame, But if the wife 
was executrix to another; then as to the goods which the had 
in that capacity, adminiſtration muſt be granted to the teſta- 
tor's next of kin k. 

By the ſtatutes of Edward the Third and Henry the 
Eighth, before mentioned, the ordi is compellable to 
grant adminiſtration of the huſband's effects to the widow, 
or next of kin. But he may grant it to both, or either, at his 
diſcretion', For, it being moved for a mandamus® to the 


© Black, Com. 2 V. 504. 

n Cro. Car, 106, 1 P. Will. 381. 
3 Atk. 526. N 

i The huſband has ſeldom occaſion 
for taking adminiſtration on the death 
of his wife, unleſs it is to recover ſome- 
thing that appertained to the wife, which 
| ſhe was not poſſeſſed of during the mar- 
riage ; for immediately on marriage all 
the chattels-perſonal ſhe is poſſeſſed of 
veſt in her huſband, and her chattels real 
be may make his own if he will. What 
theſe are, ſee p. 28, 29, This being the 
caſe with reſpect to the wife's chattels, 
in order to preſerve the ſame, as well as 
any real eſtate the may be poſſeſſed of 


from misfortunes that may happen to the 


huſband by bankruptcy or . otherwiſe, a 
ſettlement is uſually made in manner 
treated on in our work, entitled, The 
Trader's and Conveyancer's Guide and 
'Guard,” Chap. IX, 

k 3 Salk, 21, 

Black. Com. 2 V. 496. 504. 


„ 


m Mandamus is a writ, whereby a 
command iflues in the King's name, from 
the court of King's Bench, directed to 
any perſon, corporation, or inferior court 
of judicature, within the King's domi- 
nions, requiring them to do ſome parti- 
cular thing therein ſpecified which apper- 
tains to their office and duty. And this 
writ may be obtained for an infinite num- 
ber of other purpoſes. It is grounded on 
a ſuggeſtion, by the oath of the party in- 
jured of his own right and the denial of 
juſtice, Black, Com. 3 V. 110.— The 
matter for which this writ is obtained 
muſt be laid before the court. 3 New 
Abr. 528. And as the matter muſt be 
laid before the court, it muſt be in term 
time, when the court is fitting. The 
manner of laying it before the court is 
by counſel, who moves the court on the 
oath of the injured party; which oath is 
delivered to him in writing, with his in- 
ſtructions, as previouſly drawn up by an 
attorney. 


official 


\ 
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official of the biſhop of Glouceſter, to commit adminiſtration 
to the widow of an inteſtate, the court obſerved, that would 
be to deprive the ordinary of his election, in granting it to 
her, or the next of kin; and therefore ordered the manda- 
mus to be taken generally, to grant adminiſtration of the 
goods of the inteſtate®,—The ordinary may grant admini- 
ſtration, either jointly or ſeparately; for he may grant ſeve- 
ral adminiftratidns of ſeveral parts of the goods of the in- 
teſtate o; as where a man died inteſtate, leaving a wife and 
a brother, the ordinary had granted adminiſtration of ſome 
particular debts to the brother, and the reſidue to the wife. 
It was agreed by the court, that the ordinary might grant ad- 
miniſtration to the brother, as to part, and to the wife for the 
reſt,” in which cafe neither could complain; fince the ordi- 
nary need not have granted any part of the adminiſtration to 
the party complaining. But if the inteſtate leave a bond of 
100l. the ordinary cannot grant adminiſtration of 5ol. to one 
perſon, and 50l. to another, becauſe this is an entire thing v. 


As concerning the inteſtate's next of kin: Among the 
kindred, thoſe are to be preferred that are the neareſt in de- 
gree to the inteſtate ; but of perſons in equal degree, the 
ordinary may take which he pleaſes . The nearneſs of 
degree ſhall be reckoned according to the computation of 
the civil, and not of the canon law*; and therefore, where 
there be both parents and children of the deceaſed, the children 
are entitled to the adminiſtration in preference to the parents, 
though both are in equal degree of kindred; and on failure 
of children, the parents are entitled :. Then follow bro- 
thers, grandfathers, uncles, or nephews, (and the females of 


each claſs reſpectively), and laſtly couſins ——The half 


blood * is admitted to the adminiſtration as well as the whole: 
for they are of the kindred of the, inteſtate, and only ex- 
cluded from inheritances of land. Therefore the brother 


® Str. 552. reckoned according 'to the Civil Law, 
Koll's Abr. gos, See page 78. 

P x Salk, 36. Black. Com, 2 V. 504. 

1 Black. — © Who the half blood are, tr met 


* How the nearneſs of degree is 71.91, 
of 


who dies without WILL or TESTAMENT. 5 


of the half blood ſhall exclude the uncle of the whole 
blood u, and the ordinary may grant adminiſtration to the 
ſiſter of the half, or the brother of the whole blood, at his 
own diſcretion v. But if there is a brother and f fiſter of 
the half blood, and the ſiſter is married, then it muſt be - 
granted to the brother, and not to her and her huſband; be- 
cauſe in effect it makes the huſband adminiſtrator, who is not 
of kin to the inteſtate ; and if ſhe die, the huſband would ſtill 
continue adminiſtrator, and ſo might poſſeſs himſelf of the 
whole perſonal eſtate *, 


WHEN the right of adminiftration devolves upon an 
infant, the ordinary is to grant adminiſtration till he arrives 
at the age of twenty-one ; becauſe an infant cannot, before 
his full age, give bond to adminiſter faithfullyy. And as 
ſuch an adminiſtrator is but in nature of a curator for the in- 
fant, and has no intereſt or benefit in the inteſtate's eſtate but 
in right of the infant, it has always been held diſcretionary in 
the ordinary to whom to grant it; and therefore it hath been 
frequently adjudged, that he is not obliged, within the ſta- 
tute of Henry the eighth, to grant it to the next of kin, 
either of the deceaſed or the infant. If none of the kindred 
will take out adminiſtration, a creditor may by cuſtom do it, 
And the ordinary may, in defect of all thefe we have here 
mentioned, commit adminiſtration (as he might have done 
before the ſtatute of Edward the third, when the ordinary 
had the abſolute diſpoſal of inteſtates effects“) to ſuch a diſ- 
creet perſon as he approves of; or may grant him letters ad 
colligendum bona defuncti; that is, to gather up the goods of 
the deceaſed, which neither make him executor nor admini- 
ſtrator; his only buſineſs being to keep the goods in his ſafe 


Black. Com. 2 V. 505. | courſe is for ſome one to procure letterg 
w Thid, patent, or other authority from the King; 
* 3 Salk, 21, and then the ordinary of courſe grants 


y Godolph. 102. 5 Co. Rep. 29. adminiſtration to ſuch appointee of thg 
2 Hob. 251. 1 New Abr. 381, crown, as mentioned page 84. 

When a perſon having neither wife, child, a New Abr. 398, 

or kindred, digs, inteſtate, the uſual | 


B 3 cuſtedy, 
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cuſtody, and to do other acts for the benefit of ſuch as are 
entitled to the property of the deceaſed ®,—If an adminiſtra- 
tor dic, his executors are not adminiſtrators ; but it behoveth 
the ordinary to commit a new adminiſtration ?. Where the 
adminiſtration is granted to two, and one of them dies, the 
adminiſtration ſurviveth to him who is living 9. 


SECTION THE THIR N. 
WHERE, AND BY wHom ADMINISTRATION 


IS TO BE GRANTED, 


r the perſon who is to grant adminiſtration 
is the biſhop of the dioceſe, or his officer, where the in- 
teſtate dwelled . And if all the goods of the deceaſed lie 
within the ſame juriſdiction, an adminiſtration granted by 
him is the only proper one; but if the deceaſed had bona no- 
tabilia, or chattels to the value of one hundred ſhillings, or 
five pounds, in two diſtin& dioceſes; then adminiſtration 
muſt be taken out before the metropolitan of the province. 
But if a man die upon a journey, the goods that he then 
hath about or with him ſhall not be as bona notabilia to cauſe 
adminiſtration to be committed in the prerogative . —Debts 
owing to the inteſtate are bona notabilia, as well as goods in 
poſſeſſion b. And they ſhall be bona notabilia, in that dio- 
ceſe where the bond or other ſpecialties be, and not where 
the debtor inhabits, So judgments obtained in the courts 
at Weſtminſter, upon actions laid in the country, are bona 
notabilia; not where the action was laid, but where the judg- 
ment was obtained; becauſe the record is there *. But if 
the debts be only by ſimple contract, without ſpecialty, 
then they are to be eſteemed bona notabilia in the place where 
the debtor is l. So a bill of exchange ſhall be ſaid to be 


. bona notabilia where the debtor is, and not where the bill is: 


for it is no ſpecialty in law: for if the adminiſtrator pays 
debts upon ſimple contract, or ſuffers judgment againſt him, 
in ſuch actions he may plead ſuch payment or judgment in 


to executors for payment of debts or le- 
gacies 3 it ſeems this ſhall not be bona 
jictabilia, althought it be aſſets, Went, 


> Went. Off. Exec. Chap. 14. 
© 1 Koll's Abr. 9797. 
0 Caf, Talb. 127. 
© Swinb, 427. OF, Exec. 46. 
f Black. Com. 2 V. 50g. a 1 Roll's Abr. 909. 
s Swinb, 438, 410 — The admini- i Ibid, 
ſtration has nothing to do with real eſ- * Carth. 148. 
tate (a deſcription whereof ſee in page } Went. Off. Exec, 46, 
86.) And in caſe lands be given by wi!l | | 


who digs without WILL or TESTAMENT. 7 


bar to an action upon a bill of exchange n. Where one dies 
poſſeſſed of goods in London and Dublin, in ſuch caſe the 
reſolution ſeems to have been, that the archbiſhop of Canter- 
bury, by his prerogative, was to grant adminiſtration of the 

oods in London, and the archbiſhop of Dublin for thoſe in 
Dublin n If one die in Ireland, and have —_— but a 
ſpecialty for money, and that ſpecialty doth lie in England, 
the ordinary of the dioceſe, within which the place is where 
the ſpecialty lies, ſhall commit the adminiſtration; and if the 
ordinary of another dioceſe grant it, the adminiſtration is 
void: and therefore the caſe was, a merchant in Ireland was 
bound in an obligation of forty pounds to one J. S. in Lon- 
don, and the obligation was made in Ireland, but remained 
always in London, and the merchant died .inteſtate in the 
county of Bedford in England, and a biſhop of Ireland did 
commit the adminiſtration to one, and the archbiſhop of Can- 
terbury committed it to the wife of the inteſtate, who had the 
obligation; in this caſe, the laſt adminiſtration was adjudged 
good: and it was there held, that the adminiſtration ſhall be 
ome by the ordinary of the place, where the ſpeeialty doth 
lie at the time of the death of the inteſtate, and not by the 
ordinary of the place where the debt began“. 

ONE by will made in England, deviſes an annuity in truſt 
for his wife out of lands in Ireland, the teſtator and his wife 
and the truſtees reſiding in England; the annuity ſhall be 
paid in England, and the eſtate bear the charge of the return. 
So if one in England po by will a legacy out of lands in 
Ireland, the legacy ſhall be paid in England and in Engliſh 
money?. So where a charge was made on an Iriſh eſtate, 
but the ſettlement and will being made in England, and all 
parties living here, the money was decreed to be paid into 
court with Engliſh intereſt, and without deducting the charge 
of the return from Ireland 4, 

Ir a perſon die inteſtate having perſonal property in Eng- 
land and abroad, diſtribution muſt be according to the law of 
that country where he was reſident when he died, of which 
further mention is made hereafter*.—An inteſtate died at Jer- 
ſey, and at the time of his death there was owing to him 500l. 
bond debt in London, A bill was brought for a diſtribution 
of the 5001. according to the ſtat. of Car. II.; and the queſtion 
was, Whether it ſhall be diſtributable according to the laws 


m 3 Salk. 164. P Wallis, V. Brigbetell, 2 P, Will, 
1 Gibſ. 472. 4 Burn's Eccleſ. Law, 88. 2 FY / 
2. : a v4 Phipps, v. Earl of gta, 1 P. 
f Shep. Touch. 443. Will. 696. , . N 
| Page 37, 
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of England, it being found in the province of Canterbury, 
or according to the laws of Jerſey, where the inteſtate re- 
ſided at the time of his death. Held to be diſtributable ac- 
cording to the laws of Jerſey*. So with reſpect to admini- 
ſtration, if a perſon come from Jamaica, reſide and die in 
England, and. adminiſtration be granted here, the Judge of 
Probate in the plantations, is bound thereby, and if applied 
to for adminiſtration muſt grant it to the ſame perſon to 
whom granted here. One Williams reſided and died inteſ- 
tate in England; adminiſtration was granted in England to 
his widow, in Jamaica to his ſiſters and their huſbands. 
Application by the widow to the judge in Jamaica, for ad- 
miniſtration, and refuſed, On appeal to the king in coun- 
ci, the ſentence was reverſed. Lord chief juſtice Lee, who 
then attended in council, gave his reaſons, that the planta- 
tions being within the dioceſe of London, and ſubordinate to 
13 of Canterbury, and therefore bound by the 

p 


o 


te of that court: but lord Mansfield has ſince ſaid, the 
better and more ſubſtantial reaſon for ſuch a determination is 
the reſidency, 

In caſe a perſon has bona notabilia both in the province of 
York and terbury, adminiſtration muſt be taken out be- 
fore both. metropolitans, if within the juriſdiction of each there 
are bona notabilia in divers dioceſes; or elſe if in either of the 
provinces, the goods lay in one dioceſe, then adminiſtration 
muſt be taken out before the particular biſhops in whoſe ſe- 
veral dioceſes the goods are. Or if the deccaſed had goods 
in the juriſdiction of one metropolitan, lying in divers dio- 
ceſes, and in the other, but in one dioceſe; then adminiſtra- 
tion muſt be taken out before the archbiſhop who has juriſ- 
diction over the divers dioceſes, and before the particular bi- 
ſhop of the dioceſe v. The granting of adminiſtration of the 
goods of every biſhop, although he hath not goods but in his 
own juriſdiction, doth belong to the archbiſhop *. * 
' THERE are certain peculiar eecleſiaſtical juriſdictions, 
where, by preſcription, or compoſition, or other ſpecial title; 
the granting adminiſtration of the goods of ſuch as dwell and 
die within thoſe places, doth appertain to the judge of that 
peculiar v. There is the court of peculiars, which is a branch 
of, and annexed to the court of arches. It has a juriſdiction 


' * Pipon, v. Pipon, 1743. Amb, Rep. 22 Off. Exec. 46. 
8 r 
1 Burn, v. Cele, alias Allin, 1762, 4 Inf. 335. 

Amb. Rep. 41 5. J Swinb. 47. 


* 
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over all thoſe pariſhes diſperſed throughout the province of 
Canterbury, in the midſt of other. dioceſes, which are exempt 
from the ordinary's jdriſdiction, and ſubject to the metropoli- 
tan only: Where one dies poſſeſſed of goods in the dioceſe 
of an archbifhop, and in a peculiar of the ſame dioceſe; 
there ſhall be ſeveral adminiſtrations, and the archbiſhop 
Thall have no prerogative,” becauſe the peculiar was firſt de- 
rived out of his juriſdition*®. But Where one dies poſſeſſed 
of s in ſeveral peculiars within the ſame dioceſe; in that 
caſe adminiſtration ſhall not be granted by the biſhop of the 
diocefe, but by the metropolitan; inſomuch as they are ex- 
_ from ordinary juriſdiction b. 
HB the ſtatute 4 Ann. c. 16. ſet. 26. The power of 
granting probates of wills, and letters of adminiſtration, of 
the goods of perſons entitled to wages, for work done in her 
Majefty's yards and docks, is declared to be in the ordinary 
of the dioceſe ; or ſuch other perſons to whom the ordinary 
power of probates of wills or ting of adminiſtration do 
belong, where ſuch perſons die; and the wages due to 
ſuch perſons ſhall not be taken to be bona notabilia, to found 
W of the prerogative court. ; 
I Ix prerogative is grounded upon this reaſonable founda- 
tion: that, as- biſhops were formerly themſelves the admini- 
ſtrators to all inteſtates in their own dioceſe; and as the 
preſent adminiſtrators are in effect no other than their officers 
or ſubſtitutes, it was impoſſible for the biſhops, or thoſe who 
acted under them, to collect any goods of the deceaſed, other 
than ſuch as lay within their own dioceſes, beyond which 
their epiſcopal authority doth not extend. And it would be 
extremely troubleſome, if as many adminiſtrations were to be 
granted, as there are dioceſes, within which the deceaſed had 
ona notabilia, beſides the uncertainty which creditors and le- 
patees would be at, in caſe different adminiſtrators were ap- 
pointed, to aſcertain the fund-out of which their demands are 
to be paid. A prerogative is therefore very prudently veſted 
in the metropolitan of each province, to make, in ſuch caſes, 
one adminiſtration ſerve for all. | 
IT has been decreed, that adminiſtrations committed by 
the archbiſhop, by his prerogative, to one who did not die 
poſſeſſed of goods in divers dioceſes, were merely void. But 
the more current doctrine is, that ſuch adminiſtrations are 
not void, like thoſe granted by a biſhop, where are bona n- 


* Black, Com. 3 V. 65. d Gibſon, 472. Swiab. 440. 
'® Gibſon, 472. Cro. Eliz, 719. © Black, Com. 2 V. 509. 
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tabilia, but only voidable by ſentence : becauſe the metropo- 
litan hath juriſdiction over all the dioceſes in his province, 
whereas a biſhop can by no means have juriſdiction in another 
dioceſe 4. It is faid, that if adminiſtration be committed in 


a a dioceſe where there are bona. notabilia, though ſuch grant be 


ipſo facto void, yet they do not grant a new adminiſtration in 
the prerogative court, before they have repealed that; and in 
that caſe they ſhall not be prohibited. | 
Tus having treated on where and by whom adminiſtra- 
tion is to be granted, and herewith ſhewn the reaſonable 
foundation upon which the prerogative is founded, and touch- 
ed upon the doctrine of adminiſtration being void when grant- 
ed by an improper court ; we ſhall now ſhew in what manner 
perſons inadvertantly applying for probates of wills, or ad- 
miniſtrations, are to be treated by the reſpective officers. of 
ſpiritual courts when ſo applied to. 

As it hath been the caſe that many have been by appari- 
tors, both of inferior courts and the courts of the archbiſhop's 
prerogative, much diſtracted, by being diverſly- called and 
ſummoned for probate of wills, or to take adminiſtrations 


of the goods of perſons dying inteſtate, and thereby have 


been vexed and grieved with many cauſeleſs and unneceſſary 
troubles and expences: by Canon 92. © It is conſtituted and 
“ appointed, that all chancellors, commiſlaries, or officials, 
« or any other exerciſing eccleſiaſtical juriſdiction whatſoever, 
© ſhall at the firſt, charge with an oath all perſons called or 
voluntarily appearing before them for the probate of any will, 
or the adminiſtration of any goods, whether they know, or 
& (moved by any ſpecial inducement) do firmly believe, that 
« the party deceaſed (whoſe teſtament or goods Agr now in 
& queſtion) had, at the time of his or her death, any goods or 
* good debts in any other dioceſe or dioceſes, or peculiar ju- 
tc riſdiction within that province, than in that wherein the ſaid 
<« party died, amounting to the value of 5l. And if the ſaid 
« perſon cited, or voluntarily appearing before him, ſhall upon 
cc his oath affirm, that he knoweth, or (as aforeſaid) firmly be- 
« lieveth, that the ſaid party deceaſed had goods or good debts 


4 4 Burn's Eccleſ. Law, 184. not qualified by diſpenſation, &c. the firſt 
' © Ipſo fats void, ſignifies that it is living is void ipſo facto, vrr. wichout any 
void without any decree or ſentence. As declaratory ſentence, and the patron may 
in the caſe of a parſon obtaining two or preſent to it. Dyer, 275. 
more »referments in the churck with cure f 4 Burn's Ecclef, Law, 185. 
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« in any other dioceſe or dioceſes, or peculiar. Juriſdiction 
« within the ſaid province, to the value of 5l, and parti- 
& cularly ſpecify and declare the ſame, then ſhall he pre- 
« ſently diſmiſs him, not preſuming to intermeddle with the 
cc probate of the will, or to grant adminiſtration of the goods 
« of the party ſo dying inteſtate. Neither ſhall he require or 
« exact any other charges of the ſaid parties, more than ſuch 


« only as are due for the citation, and other proceſs had, and 


« uſed againſt the ſaid parties, upon their further contumacy 
but ſhall openly and plainly declare and profeſs, that the 
« faid cauſe belongeth to the prerogative of the archbiſhop of 
« that province; admoniſhing the party to prove the will, or 
&« require adminiſtration of the goods, of the court of the ſaid 
« prerogative, and to exhibit before him, the ſaid judge, the 
« probate or adminiſtration under the ſeal of the prerogative, 
« within forty days next following. And if any chancellor, 
« commiſlary, official, or other exerciſing eccleſiaſtical juriſ- 
“ diction whatſoever, or any their regiſter ſhall offend herein 
« then let him be ih facto ſuſpended from the execution of 
« his office, not to be abſolved or releaſed until he have re- 
&« ſtored to the party all expences by him laid out contrary to 
cc the tenor of the premiſes; and every ſuch probate of any 
« teſtament, or adminiſtration of goods ſo granted, ſhall be 
« held void and fruſtrate to all effects of the law whatſoever, 
« And it is hereby further charged and injoined, that the re- 
« giſter of every inferior judge , do, without difficulty or de- 
« lay, certify and inform the apparitor of the prerogative 
&« court, repairing to him once a month, and no oftener, 
« what exccutors or adminiſtrators have been by his ſaid 


« judge, for the incompetency of his own juriſdiction, dif- 


« miſled to the ſaid prerogative court within the month next 
« before; under pain of a month's ſuſpenſion from the ex- 


ce erciſe of his office for every default therein.“ 


Bur it is provided that this canon, or any thing therein 
contained, be not prejudicial to any compoſition between 


the archbiſhop or any biſhop or other ordinary, nor to any 
inferior 
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inferior judge that ſhall grant any probate of teſtament or 
adminiſtration of goods to any party that ſhall voluntarily 
defire it, both out of the ſaid inferior court, and alſo out of 
the prerogative. And likewiſe, that if any man die in itinere, 
that is, on a journey, the goods that he hath about him, at 
that preſent, ſhall not cauſe his teſtament or adminiſtration 
to be liable unto the prerogative court, 


In reſpect of the prerogative court, by Canon, 93. © It is 
« decreed and ordained, that no judge of the archbiſhop's 
«. prerogative ſhall cite, or cauſe to be cited ex icio b, any 
& perſon whatſoever to any of the before-mentioned intents, 
4 unleſs he hath knowledge that the party deceafed was, at the 
« time of his death, poſſeſſed of goods and chattels in ſome 
« other dioceſe or dioceſcs, or peculiar juriſdiction within 
* that province, than in that wherein he died, amounting to 
c the value of rl. at the leaſt: and decreed and declared, 
ec that whoſo hath not goods in divers diocefes to the ſaĩd ſum 
4 or value, ſhall not be accounted to have bane notabilia. 
4 Always provided, that this clauſe here, and in the former 
* conſtitution mentioned, hall not prejudice theſe dioceſes, 
« where, by compoſition or cuſtom, Bona notabilia are rated at 
« 2 greater fum*®. And if any judge of the prerogative court, 
« or any, his ſurrogate, his regiſter or apparitor, ſhall cite or 
« cauſe any perſon to be cited into his court, contrary to 
© the tenor of the premifes, he ſhall reſtore to the party 
“ fo cited all his coſts and charges; and the acts and 
« proceedings in that behalf ſhall be held void and fruſtrate. 
Which expences, if the faid judge or regiſter, or ap- 
« paritor, ſhall refufe accordingly to pay; he ſhall be ſuf- 


© It is fo called from the power a * The law concerning this matter is, 
perſon has, by virtue of an office, to do that five pounds is the ſum or value of 
certain acts without being applied to; notable goods. Nut where, by compoſi- 
25 a juſtice of peace may not only grant tion or cuſtom in any county, bona no- 
ſurety of the peace at the complaint or tabilia, are rated at a greater ſum, the 
requeſt of any perſon, but he may de- ſame is to continue unaltered : as in the 
mand and take it ex officio at diſcretion, dioceſe of London, it is nol. by com- 
ac. Dalt. 270. poſition, 4 Burn's Eecleſ. Law. 181. 


„ pended 


who dies without WILL or TESTAMENT. 13 


« pended from the exerciſe of his office, until he yield to 
* the performance thereof. 


WHAT has been ſaid under this head reſpecting admini- 
tration, is alike applicable to wills and teſtaments. For 
regularly, he that ſhall have the probate of a will, in caſe 
where a man doth make a will, ſhall have the granting of 
adminiſtration of his goods and chattels in caſe he dies in- 
teſtate . 


SCION THE FOES 


wHAT THE PERSON, ar»LYiNG TOR ADMINI- 
STRATION, 1s TO DO BEFORE IT 1S GRANTED. 


E practice is not to iſſue letters of adminiſtration, 

until after the expiration of fourteen days from the 
death of the inteſtate ; unleſs for ſpecial cauſe (as, that the 
goods would otherwiſe periſh, or the like) the judge ſhall 
think fit to decree them ſooner. On taking out letters of ad- 
miniſtration, the adminiſtrator takes an oath, which is uſually 
in this form: « You ſhall ſwear, that you believe A. B. 
« deceaſed died without a will; and that you will well and 
<« truly adminiſter all and every the goods of the ſaid de- 
* ceaſed, and pay his debts as far as his goods will extend; 
« and that you will exhibit a true, full, and perfect inven- 
« tory of the ſaid goods of the deceaſed, and render a true 
« account of your adminiſtration into the court of 
« , when you ſhall be thereunto lawfully required ©.” 
You alſo ſwear that you are the widow, ſon, daughter, next of 
kin, or creditor, [as may be the caſe] of the ſaid A. B. and 
that the whole of the goods, chattels, and credits « he died 
poſſeſſed of, do not in value exceed the ſum of I. 480 
« help you Gop,” 


0 


b Shep. Touch. 443. do with real eſtate, as has already been 
© 4 Burn's Eccleſ, Law, 231. mentioned towards the former part of 
The adminiſtration has nothing to the preceding ſeQion. 

By 
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By ftatute 22 & 23 Car. II. c. 10. I is enacied, that 
all ordinaries, as well the judges of the prerogative courts of 
Canterbury and York, as all ather ordinaries and eccleſiaſtical 
judges, and every of them, having power to commit adminiſtra- 
tion of the goods of perſons dying inteſtate, ſhall and may, upon * 
their granting and committing of adminiſtrations of the goods of 
perſons dying inteſtate, of the perſon or perſons to whom any admi- 
niftration is to be committed, take ſufficient bond with two or 
more able ſureties, reſpect being had to the value of the ęſtate in 
the name of the ordinary, with the condition in form and manner 
following, mutatis mutandis, vix. 


« THE condition of this obligation is ſuch, that if the 
« within bounden A. B. adminiſtrator of all and ſingular 
« the goods, chattels and credits of C. D. deceaſed, do 
© Make or Cauſe to be made a true and perfect inventory of 
« all and fingular the goods, chattels, and credits of the ſaid 
« deceaſed, which have or ſhall come to the hands, poſſeſ- 
« ſion, or knowledge of him the ſaid A. B. or into the hands 
« and poſſeſſion of any other perſon or perſons for him, and 
<« the ſame, ſo made, do exhibit or cauſe to be exhibited into 
< the regiſtry of court, at or before the day 
<« of next enſuing; and the fame goods, chattels, 
de and credits, and all other the goods, chattels, and credits 
cc of the ſaid deceaſed at the time of his death, which at any 
« time after ſhall come to the hands or poſſeſſion of the ſaid 
©« A. B. or into the hands and poſſeſſion of any other perſon or 
c perſons for him, do well and truly adminiſter accorgthg to 
« Jaw ; and further do make, or cauſe to be made, a true and 
c juſt account of his ſaid adminiſtration, at or before the 
« day of 3; and all the reſt and reſidue of the ſaid goods, 
« chattels and credits which ſhall be found remaining 
« upon the ſaid adminiſtrator's account, the ſame being 
c firſt examined and allowed of by the judge or judges for 
« thz time being of the ſaid court, ſhall deliver and pay 
« unto ſuch verſon or perſons, reſpectively, as the faid 
« judge or judges, by his or their decree or ſentence, pur- 
cc ſuant to the true intent and meaning of this act, ſhal} 
<« limit and appoint; and if it ſhall hereafter appear 
« that 


coho dies without WII I or TESTAMENT. 15 


that any laſt will and teſtament was made by the ſaid de- | . 
« ceaſed, and the executor or exccutors therein named do 1 
« exhibit the ſame into the ſaid court, making requeſt to | 
« have it allowed and approved accordingly, if the ſaid A. B. | 

+ « within bounden, being thereunto required, do render and ö 
« deliver the ſaid letters of adminiftration (approbation of 
« ſuch teſtament being firſt had and made) in the ſaid court; 
« then this obligation to be void, and of non or elſe to 
« remain in full force and virtue.“ 


Tuts cenidon, as to the adminiſtering truly, according : 

to law, is to be intended in bringing in the adminiſtrator's 

account, and not in paying the debts of the inteſtate, and 

therefore a creditor ſhall not take an aſſignment of the bond, | 
and ſue it, and for breach aſſign non-payment of a debt to | 
him, or a devaſtavit committed by the adminiſtrator ; for that ' 
would be endleſs ®—By ſtatute 1 Jac. II. c. 17. ſect. 6. | 
No adminiſtrator ſhall be cited into court to render an ac- | 
count of the perſonal eſtate of his inteſtate, otherwiſe than by 
an inventory thereof, unleſs at the inſtance of ſome perſon 
in behalf of 4 minor, or having a demand out of ſuch eſtate 
as a creditor or next of kin; nor ſhal} be compellable to ac- 
count before any ordinary or judge empowered by the act of 
22 & 23 Car, II. otherwiſe than as mentioned by this act.— 
The eccleſiaſtical court underſtand no more by an account, 
than ſome account in nature of an inventory; and the or- 
dinary, after the adminiſtrator has exhibited an inventory, 
cannot compel the adminiſtrator to account, but it muſt be 
at the inſtance of the party (as one in behalf of a minor, or 
one having demand out of the inteſtate's eſtate, as a credi- | 
tor or next of kin); and therefore the inventory and account | 
are, as to the ordinary, the {ame thing s. 1 
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© x Salk. 316. tion is granted, See pag. 37-42. 

f For more concerning the inven- 3 Atk. 248, For more concern- 
tory, and what may be required of ing this, See pag, 61-63, 
the adminiftrator before adminiſtra- | 
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$SECTION THE FIFTH, 


Taz FEES Ax D EXPENCE or OBTAINING THB 
ADMINISTRATION. 


QUCH a conſiderable increaſe in the fees and expence of 
obtaining adminiſtration, having been occaſioned by 
ſtatutes made within the courſe of a few years paſt, that 
the amount thereof at this time may ſeem imo incredible 
to thoſe, who but 'a few years ago had adminiſtered to the 
eſtate of any deceaſed perſon; we ſhall here, for the readers 
information, trace the riſe and progreſs of this increaſe, and 
in a ſubſequent part of our work briefly point out the net 
ſum at this time paid for adminiſtration, and proving a will. 


Tus 855 for adminiſtration taken by the practitioners in 
Doctors Commons, it is conceived, were much the fame with 
thoſe-in other eccleſiaſtical courts throughout the kingdom, 

and nearly the ſame with the fees allowed to be taken by 
thoſe practitioners, as ſettled by a jury, Nov. 19, 1734, and 
till the firſt of the ſtatutes above hinted at took. effect, 
were as follows, viz, The whole fees for adminiſtration 
under 20l. that is, where the goods, chattels, and credits, 
did not amount to 20l. in value; of a ſailor in the King's 
ſervice, 7s. For an adminiſtration under five pounds in 
other caſes, 7s. For an adminiftration under 20l., II. 1s. 
And under 4ol., 11. 18s. For an adminiſtration above 40!, 
21. 58. b, which laſt mentioned ſum, by divers bills, the author 
hereof had ſeen paid for adminiſtrations in the courſe of ſome 
years before the ſtatute 19 Geo, III. hereafter mentioned, 
took effect, was about 21. 10s. including therein the ſtamp 
duty for the bond mentioned in the foregoing ſection, and 
alſo the ſeveral ſtamp duties laid on by the ſtatutes of the 
5 W. & M. c. 21. and 9 W. III. c. 25. whereby it is en- 
acted, that for every ſkin or piece of vellum or parchment, 


® Floyer's Proctor's Practice, 172, 
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or ſheet or piece of paper, on which ſhall be written any let- 
ters of adminiſtration (except of common ſeamen or common 
ſoldiers ſlain or dead in the king's ſervice) for any eſtate above 
the value of 20). ſhall be paid a ſtamp duty of 10s. By the 
ſtatute 19 Geo, III. c. 66. if the eſtate, for which the lat- 
ter adminiſtration was taken, amounted to 100l. one pound 
for a ſtamp duty was added to the 21. 10s. which made it 
3l. 10s. And if the eſtate amounted to 3ool. or upwards, 
another pound was added, whereby the adminiſtration 
amounted to 41. 10s. And by the ſtatute 23 Geo. III. c. 
58. where the eſtate is of, or above the value of 100l. there 
is an additional ſtamp duty of 20s. which makes the above 
3l. 108. to amount to 4l. 10s. And where the eſtate is of, 
or above the value of Zool. a further additional duty of 20s. 
which, added to the -21. laid on by the ſtatute 19 Geo. III. 
and the firſt additional 20s. laid on by this ſtatute, make 41. 
and this being added to the above mentioned 21. 10s. cauſes 
the adminiſtration - to amount to 6l. 10s. And where the 
eſtate is of, or above value of bool. there is a further ad- 
ditional duty of 20s. which makes the adminiſtration amount 
to 71. 10s. And where the eſtate is of, or above the value 
of 10001, a further additional duty of 20s. which makes the 
adminiſtration amount to Bl. 10s. And the fees and ex- 
pence of proving a will in common form are about 7 or 8s. 
leſs than what is paid for letters of adminiſtration ; that is, 
provided the will be very ſhort ; but if it is of any conſi- 
derable length, the coſt will be conſiderably more, as in 
proportion to the length thereof. But what has been ſaid 
reſpeCting theſe fees, muſt be underſtood to be when the ad- 
miniſtration iſſues of courſe, or without being oppoſed, and 
on perſonal application made for the ſame; for if the grant- 
ing it is oppoſed, the expence of obtaining it will be accord- 
ing to the effect of the oppoſition, or the length ſuch oppo- 
ſition may be carried to after a caveat is entered, or ſuit 
commenced. And if perſonal application is not made for 
the adminiſtration, but inſtead thereof a commiſſion is iſſued 
for the adminiſtrator to adminiſter (as is uſual when the ad- 
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miniſtrator is ill, or lives at a great diſtance from town), the 
expence of a commiſſion for an adminiſtration or proving 
a will is conſiderably more; concerning which we ſhall make 
mention in a ſubſequent part of this work, and there ſhew, 
as propoſed, what is now the expence of obtaining admini- 
ſtration, or proving a will, and that, either by perſonal appli- 
cation or commiſſion ?, 


SECTION THE SIXTH 


now AND ron wrar REASON, ru ADMI- 
NISTRATION May BE REVOKED. 


FF an adminiſtration is. granted, and afterwards a will is 
produced and proved, the adminiſtration ſball be re- 
voked |, The ordinary cannot repeal an adminiſtration at 
his pleaſure *——In the cafe of Sir George Sands, the father 
adminiſtered to his ſon, and afterwards a woman, pretending 
to be the ſon's wife, ſued for a repeal ; but a prohibition! was 
granted, becauſe the ordinary had an election to grant it either 
to the father or wife, and by granting it to the father, had ex- 
ecuted his power ®, But where a feme-covert, that is, a 
married woman, died inteſtate, and the next of kin to her ob- 
tained adminiſtration, and the huſband ſued for- a repeal, a 
prohibition. was denied; becauſe in this cafe the ordinary had 
no power, or election, to grant it to any perſon but the huſ- 
band . | 


Tu rule ſeems to be, that an adminiſtration may be 
repealed, although not arbitrarily, except where there ſhall 
be juſt. cauſe for ſo doing; as if the adminiſtrator ſhould 


h See Pag. 215, 216, - or Exchequer, directed to the judge 
' 1 2 Koll's Abr. 907. See more as and parties of a ſuit in any inferior 
to this, pag. 47. court. Black, Com. 2 V. 112. It is 
* Swinb. 381, 2 writ to forbid any court to proceed 


A probiition, is a writ iſſuing pro- in any cauſe there depending, on ſug- 

perly out of the court of King's bench, geſtion that the cognizance thereof be- 
being the King's prerogative writ; but longeth not to the court. Fitzh, Nat, 

for the furtherance of juſtice, it may Erev. 39. | 

now alſo he had in fome caſes out of m Raym. gz. 

the court of Chancery, Common Pleas, 3 Salk, 22.—See page 3. 


become 
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decome lunatic, or the like: of which the temporal courts 
are to judge. So if the next of kin, at the death of the in- 
teſtate, happen to be uncapable of adminiſtering, by reafon 
of attaint or excommunication, and the ordinary commits it 
to another; if he afterwards become capable, the ordinary 
may repeal the firſt adminiſtration, and commit it to the next 
| of kin e. And the fame is much more to be ſaid where the ad- 
miniſtration was undue ab initio, that is, from the beginning, 
whether as granted to any other than the next of kin, or 
granted by an incompetent authority, or in an irregular man- 
ner, without citing thoſe who ought to have been cited ?. 


WHERE a man died inteſtate, leaving a wife and a ſiſter, 
the ſiſter, upon the common oath, that ſhe believed he died 
inteſtate, without wife or children, obtained adminiſtration, 
And in a ſuit to repeal it, as obtained by ſurpriſe, it appeared 
to be the cuſtom of the court, never to, grant it to the next of 
kin, until the wife is cited. The ſiſter moved far a prohibi- 
tion, and inſiſted that the ordinary had executed his authority. 
But the court held, that the ordinary could not be faid to 
have executed his authority, having never had an opportunity 
i to make the election which the ſtatute 21 Hen. VIII. c. 5. 
gives him; that it was incident to every court, to rectify 
the miſtakes they were led into by miſrepreſentation of 
the parties: that if there were no furpriſe (of which the 
court below was judge) there ought to be a prohibition, 
becauſe then the adminiſtration will have been duly and 
regularly granted; but there was a plain ſurpriſe, and there- 
fore they denied prohibition %——It. is faid, that an admi- 
niſtration may be repealed, without any ſentence of reyo- 
cation to be given in any fpiritual court, or otherwiſe z as by 
granting a new adminiſtration *, 


o 4 Burn's, Eccleſ. Law, 236. id. 237. 
» Did. * Tbid. 
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WHERE the adminiſtrator, . after many goods admi- 
niftered, had his adminiſtration revoked, and it was com- 
mitted to B. who ſued the firſt adminiſtrator for goods un- 
duly adminiſtered; it was held, that there was no remedy 
but in Chancery. But it is conceived. in ſuch a caſe as this, 
the ſecond adminiſtrator might maintain an action at law 
againſt the firſt, for money had and received, or trover for 
any goods remaining in his poſſeſſion . See more concern- 
ing adminiſtration revoked, p. 50. 


SNAP. IL 


Of the Adminiſtrator, 
SECTION THE FIRST. 


Is POWER BY virTUE or TAE ADMINI- 
STRATION. 


„ e ſeen who are entitled to the adminiſtration, 

and of whom the fame is to be obtained; with an 
account of the fees and expence of obtaining it, and how the 
ſame may be revoked; we may now conſider the power the 
adminiſtrator has, by having the adminiſtration thus granted 
to him. Somewhat of this we have already ſeen, as that 
he cannot act before it is granted to him, and that after 
it is, he may bring actions as an executor may *,—We have 
ſeen alſo the reaſon why adminiſtration ſhould be thus 
granted; as that the biſhops were formerly the adminiſtra» 


* Jac. Law Dict. 10 edit. tit, Ad- * Page 2, 
miniſtrator, 
tors 


Irs 
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tors of the goods and chattels of perſons dying inteſtate ; 
and this continued to be the caſe till the ſtatute 31 Edw. III. 
before mentioned“ was made. But now adminiſtrators are 


put upon the ſame footing with regard to ſuits, and to account- 


ing, as executors appointed by willy. Where there be two 
adminiſtrators, and one dies, the adminiſtration ſurvives, and 
doth not ceaſe *: it not being like a letter of attorney to two, 
where by the death of one the authority ceaſeth ; but is rather 
an office; and adminiſtrators are enabled to bring actions in 
their own names: they come in the place of executors, and 
therefore the office ſurvives *®. Bur if there is but one ad- 
miniſtrator, and he dies, his executors are not adminiſtrators, 
but it behoves the ordinary to commit a new adminiſtration d. 
When an adminiſtrator hath judgment, and dies, his execu- 


tors (as ſuch) may not ſue execution of the judgment; for 


none ſhall have execution of this judgment, but he who ſhall 
be ſubje& to the payment of the debts of the firſt inteſtate *. 
If there be two or more adminiſtrators, one of them 
cannot ſell goods, or releaſe debts, without the others joining; 
for they have but one authority given them by the biſhop over 
the goods: which authority, being given to many, is to be 
executed by all of them joined together . But it is other- 
wiſe in reſpect to co-executors ; theſe being in law but one 
perſon, therefore the act of one is the act of them all, and the 
poſſeſſion of one is accounted the poſſeſſion of alle. 


Ax adminiſtrator, by virtue of his adminiſtration, hath 
intereſt in all the chattels, real, and perſonal, of the inteſtate, 
and all the goods and chattels, either in poſſeſſion or action, 
in like manner as an executor in the goods of the teſtator , 
deceaſed, And all thoſe goods and chattels which belonged 


Page g. d Page 6. 

pe A. © 5 Co. Rep. 9. 

* Black, Com. 4 V. 495. 4 Lord Bacon's Trafts, 162, 1 Atk. 
Y Ibid, 496. ; 460. | 

* Page 6. i © Swinb. 328. 


* 2 Vern, 514. | * For the particulars of theſe, See p. 28. 
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to the inteſtate at the time of his death, and which came to 
the hands of the adminiſtrator, ſhall be aſs, or ſufficient 
goods and chattels, to make him chargeable to creditors, as 
executors are to creditors and legatees. But before they come 
to his hands he is not chargeable®, as we ſhall ſee more of 
hereafter An executor or an adminiſtrator ſhall regularly 
charge others for any debt or duty due to the deceaſed, as the 


deceaſed himſelf might have done; and the ſame actions the 


deceaſed might have had, the ſame actions, for the moſt part, 
the executor or adminiſtrator may have alſo, But an execu- 
tor or adminiſtrator ſhall not charge another, or have any ac- 
tion againſt him for a perſonal wrong done to the teſtator, 
when the wrong done to his perſon, or that which is his, is 
of that nature for which damages only are to. be recovered : 
and therefore an executor or adminiſtrator cannot ſue another 
for beating or wounding of the deceaſed, 


In actions merely perſonal, ariſing ex deli&o, for wrongs 
actually done or committed by the defendant, as treſpaſs, 
battery and flander, the rule is a#o perſonalis moritur cum 

perſona, that a perſonal action dies with the perſon; and it 
never ſhall be revived, either by or againſt the executors, or 
other repreſentatives. For neither the executors of the 
plaintiff have received, nor thoſe of the defendant have com- 
mitted in their own perſonal capacity, any manner of wrong 
or injury. But in actions ariſing ex contractu, by breach of 
promiſe and the like, where the right deſcends to the repre- 
ſentatives of the plaintiff, and thoſe of the defendant have 
aſſets to anſwer the demand, though the ſuits ſhall abate by 
the death of the parties, yet they may be revived againſt, or 
by, the executors or adminiſtrators; being indeed rather ac- 
tions againſt the property, than the perſon, in which the ex- 
ecutors, or admini/irators, have now the ſame intereſt that the 
teſtator or inteſtate had before * 


© Wood's Inſt. new edit. 339. Shep. Touch. 459. 


D Page 46, 47. * Black, Com, 3 V. 302» By 
7 


who dies without W1LL or TESTAUuENT. 2g. 


By the ſtatute 31 Edw. III. before mentioned, adminiftra- 

tors ſhall have an action to demand and recover, as executors 
the debts. due to the inteſtate. So if a man take from the 
executor or adminiſtrator the goods of the deceaſed, for this 
they muſt bring their action at common law; for they cannot 
ſue for the goods of the deceaſed in a court. eccleſiaſtical !, 
And tenants may be ſued at the common law by executors or 
adminiſtrators for rent behind, and due to the teſtator or in- 
teſtate in his lifetime, or at the time of his death; and they 
may for the ſame deſtrain the land charged with the rent ; 
and where the teſtator or inteſtate is tenant for life only, his 
executors or adminiſtrators may have an action at law, for 
rent that did not become due till the death of ſuch teſtator or 
inteſtate, as will be ſhewn after we have pointed out ſome 
particular rents that, being due to the teſtator or inteſtate in 
his lifetime, may be obtained by the executors, or adminiſtra» 
tors, by action at law or diſtreſs, 


By the ſtatute 32 Hen. VIII. c. 37. ſect. 1. after reciting 
that by the order of the common law, the executors or admi- 
niſtrators of tenants in fee-fimple, tenants in fee-tail, and te- 
nants for term of life, of rent-ſervices, rent-charges, rent- 
ſecks, and fee-farms, had no remedy to recover ſuch arrears 
of the ſaid rents or fee-farms as were due unto the teſtators 
in their lives, nor yet the heirs of/ſuch teſtator, nor any per- 
ſon having the reverſion of his eſtate after his deceaſe : it is 
enacted, that the executors or adminiſtrators of tenants in fee- 
ſimple, tenants in fee-tail, and tenants for term of life, of rent- 
ſervices, rent-charges, rent-ſecks, and fee-farms, unto whom 
any ſuch rent or fee-farm be due, ſhall have an action of debt 
for ſuch arrears againſt the tenants who ought to have paid in 
the lifetime of their teſtator, or againſt their executors or ad- 
miniſtrators; or may diftrain for the arrears on the land, or 
other hereditaments chargeable therewith, ſo long as the lands, 
or other hereditaments, continue in the ſeiſin or poſſeſſion of 


i Swinb, 18, 0 Mod. 21, = Swinb. 18. | 
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the tenant in demeſne; who ought immediately to have paid 
the rent or fee-farm, or the ſeiſin or poſſeſſion of any other per- 
ſon claiming only from the ſame tenant, by purchaſe, gift, or 
deſcent, in like manner as their teſtator might have done. 


TENANTS in fee-ſimple, fee-tail, or for term of life, are 
thoſe who hold any meſſuages, lands, or tenements, 'in fee- 
ſimple, fee-tail, or for term of life ®; and as they may hold 
any meſſuages, lands or tenements, in this manner, fo they 
may rent- ſervice, rent-charge, rent-ſeck, and fee-farm or fee- 
farm rent; which are called incorporeal hereditaments, as be- 
ing a right iſſuing out of a thing corporate, though not the 
thing itſelf, but ſomething collateral thereto, which may be 
lands or houſes . Rent-ſervice is ſo called, becauſe it hath 
ſome coporeal ſervice incident to it, as at the leaſt fealty, or 
the feodal oath of fidelity. For, if a tenant holds his land by 
fealty, and ten ſhillings rent; or by ſervice of plowing the 
lord's land, and five ſhillings rent; theſe pecuniary rents, 
being connected with perſonal ſervices, are therefore called 
rent- ſervice L. A rent-charge is where the owner of the rent 
hath no future intereſt or reverſion expectant in the land; as 
where a man by deed maketh over to others his whole eſtate 
in fee-ſimple, with a certain rent payable thereout, and adds to 
the deed a covenant or clauſe of diſtreſs, that if the rent be 
arrear, or behind, it ſhall be lawful to diſtrain for the ſame, 
In this caſe the land is liable to diſtreſs, not of common right, 
but by virtue of the clauſe in the deed: and therefore it is 
called a rent-charge ; becauſe in this manner the land is charg- 
ed with a diſtreſs for the payment of it J. Rent-ſecl, reditus 
ficcus, or barren rent, is in effect nothing more than a rent re- 
ſerved by deed, but without any clauſe of diſtreſs”, A fee- 
farm rent js a rent-charge iſſuing out of an eſtate in fee; of 
at leaſt one · fourth of the value of the lands, at the time of 
the reſervation ; for a grant of lands, reſerving ſo conſiderable 

* Black. Com, 2 V. 59. 4 Bid. g 


„id 20. | r bid. 
P Ibid. 42. | 


a rent, 
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a rent, is indeed only letting lands to farm in fee-ſimple, in- 


ſtead of the uſual methods for-life or years *, 


Tux word demeſne, or as it is ſometimes called, demeine, 
or demain, is oft-times uſed for a diſtinction between thoſe 
lands that the lord of the manor hath in his on hands, or 
in the hands of his leſſee demiſed at a rack-rent, and ſuch 
other lands appertaining to the manor which belong to free 
or copy-holders, But the tenant in demeſne before mentioned, 
ſignifies the perſon ſeized or poſſeſſed of the inheritance. 


By ſect. 2. of the ſtatute laſt mentioned, it is provided, 


that the ſame ſhall not extend to any manor or lordſhip in 


Wales, whereof the inhabitants have uſed to pay to every 
lord or owner thereof, at his firſt entry into the ſame, any 
ſum for the redemption and diſcharge of all duties and pe- 
nalties, wherewith the inhabitants were chargeable to any of 
the lord's anceſtors, | 


SECT. 3. If any man ſhall have in right of his wife, any 


eſtate in fee - ſimple, fee tail, or for term of life, in any rents 
or fee- farms, and the ſame to be due and unpaid in the wife's 
life; the huſband, after the death of his wife, his executors 
and adminiſtrators, ſhall have action of debt for the arrears, 
or may diſtrain for the ſame, as he might have done if his 
wife had been living. | | 


SECT. 4. If any perſon ſhall have any rents or 4 
for term of life of any other perſon, and the ſame be due 
and unpaid in the life of ſuch other perſon, and he die; he 
to whom the ſame was due, his executors or adminiſtrators, 
may have an action of debt againſt the tenant in demeſne, 
who ought to haye paid the ſame when it was firſt due, his 
executors and adminiſtrators ; or may diſtrain for the ſame up- 
on ſuch lands and tenements out of which the ſaid n or feen 

* Black, Com. 2 V. 43. The learned founded on the 1 rent 
author of the Notes on Co. Litt, ſays, or ſervice; not on the quantum. Co. 
the true meaning of fee-farm, is a per- Litt, 144, Note 5. 13 Edit. 


petual farm or rent; the name 10 
farms 
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farms were iſſuing and payable; in like manner and form as 
he might have done, if ſuch perſon, by whoſe death the afore- 
faid eſtate in the ſaid rents and fee-farms was determined and 
expired, had been in full life, 


Hencz we may perceive that executors and adminiſtrators, 
by action at law, or diſtreſs, are enabled to obtain rent which 
was due. to their teſtator or inteſtate ; and as to perſons who 
hold eſtates for term of life only, uſually termed tenants for 
life, the executors and adminiſtrators of whom, are now en- 
abled to recover, by an action at law, rent which did not 
become due in the lifetime of their teſtator or inteſtate ; and 
as concerning thoſe tenants for life, mention having lately 
been made, and in different parts of this work divers of 
them deſcribed, whereto we ſhall refer for a further de- 
ſcription of them*; here we may obſerve that leflees of te- 
nants for life, before the making of the ſtatute we are about 
to mention, had at the common law a moſt unreaſonable ad- 
vantage; for, at the death of the leſſors, theſe under tenants, 
the leſſees might if they pleaſed quit the premiſes and pay no 
rent to any body for the occupation of the land fince the 
laſt quarter day, or other day aſſigned for payment of rent*. 
To remedy which by ſtatute 11 Geo. II. c. 19. (wherein 
it being recited, that where any leflor, or landlord, having 
only an eſtate for life, in lands, tenements, or hereditaments 
demiſed, happened to die before or on the day on which 
any rent was reſerved or made payable, ſuch rent, 'or any 
part thereof, was not by law recoverable by the executors 
or adminiſtrators of ſuch leſſor or landlord: nor was the 
perſon in reverſion entitled thereunto, any other than for the 
uſe and occupation of ſuch lands, tenements, or heredita- 
ments, from the death of the tenant for life ; of which ad- 
vantage had been often taken by the under-tenants, who 
thereby avoided paying any thing for the ſame); it is en- 
— that where any tenant for life ſhall happen to die before 


t 3 for life are thoſe who hold t by the curteſy of England de- 


any meſſuages, lands, or tenements, for ſcrib p. 94. and tenants in dower 
term of life, p. 24. Thoſe may be p. 96. may be termed tenants for life. 
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or on the day on which any rent was reſerved or made pay- 
able, upon any demiſe or leaſe of any lands, tenements, or 
hereditaments, which determined on the death of ſuch tenant 
for life, that the executors or adminiſtrators of ſuch tenaut 
for life, ſhall, in an action upon the caſe, recover of ſuch te- 
nant or under-tenants of ſuch lands, tenements or heredita- 
ments: if ſuch tenant for life die on the day on which the 
ſame was made payable, the whole, or if before ſuch day, 
then a proportion, of ſuch rent, according to the time ſuch 
tenant for life lived of the laſt year or quarter of a year, or 
other time in which the ſaid rent was growing due, * 
all juſt allowances. 


To the end that a due regard be had to creditors, by the 
Natue 22 & 23 Car. II. c. 10. called the ſtatute of diſtri- 
butions, as was mentioned in the ſ:cond ſection of the fore- 
going chapter; it is enacted, that no diſtribution of the 
goods of any perſon dying inteſtate be made, till after one 
year be fully expired after the inteſtate's death. An ad- 
miniſtrator, as well as an executor, is allowed, among dehts 
of equal degree, to pay himſelf firſt, by retaining in his 
hands ſo much as his debt amounts to. So if a perſan 
indebted to another make his creditor or debtee executor, 
or if ſuch creditor obtains letters of adminiſtration to his 
debtor, in theſe caſes the law gives him a remedy for his 
debt, by allowing him to retain ſo much as will pay himſelf, 
before any other creditors whoſe debts were of equal degree, 
This is a remedy by mere act of law, and grounded upon 
this reaſon; that the executor cannot, without an apparent 
abſurdity, commence a ſuit againſt himſelf, as repreſentative 
of the deceaſed, to recover that which is due to him in hig 
own private capacity: but having the whole perſonal eſtate in 


his hands, ſo much as is ſufficient to anſwer his own demand 
is, by operation of law, applied to that particular purpoſe, 
Elſe by being made executor he would be put in a worſe con- 
dition than all the reſt of the _ world beſides; for, as he can 
commence no ſuit, he muſt be paid the laſt of any, and of 
courſe muſt loſe his debt in caſe the eſtate of the teſtator 
ſhould prove inſolvent, unleſs he be allowed to retain it. 
But 
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* 


But the executor ſhall not retain his own debt, in prejudice 
to thoſe of a higher degree; for the Jaw only puts him in the 
fame ſituatien, as if he had ſued himſelf as executor, and re- 
covered his debt; which he never could be ſuppoſed to have 
done, while debts of a higher nature ſubſiſted. Neither ſhall 
one executor be allowed to retain his own debt in prejudice 
to that of his co-executor in equal degree ; but both ſhall be 
diſcharged in proportion v.— The power the adminiſtrator 
bas, in favouring and preferring creditors in the courſe of 
paying debts, will be ſeen hereafter *; together with ſome 
other powers he has veſted in him . 5 


SECTION THE SECOND, 


1E PARTICULARS or waar THE ADMINI- 
STRATOR IS INTERESTED IN BY VIRTUE or 
uis ADMINISTRATION. 


eee ſhewn that the adminiſtrator, by virtue of 

his adminiſtration, hath intereſt in all the chattels, 
real and perſonal, of the inteſtate, and all the goods and chat- 
tels either in poſſeſſion or action“; we come now to conſider 
what theſe are in particular. 


CHATTELS comprehend all goods, moveable and im- 
moveable ; except ſuch as are in the nature of freehold or 
parcel of it; and this word by the common law extends 
to all moveable and immoveable goods. But eſtates of 
inheritance *, or freehold*, cannot by the common law be 


w Black, Com. 3 V. 18. of his own life, or for that of any other 
* Pag. 53, 54: 56, 57, 58. perſon, or for more lives than one: 
Pag. 43, 44. in any of which caſes he is ſtiled tenant 
Z Pag. 21. for life: only, when he holds the eſtate 
* For the particulars concerning by the life of another, he is ufually 
eſtates of inheritance, Sce pag. 86. called tenant pur auter wie. Black. Com. 


b Eſtates of freehold are either of 2 V. 104. 120.— A leaſe for 99 years, 
inheritance or not of inheritance, and determinable upon a life or lives, is not 
theſe not ot inheritance are but for life a leaſe for life to make a freehold 3 but 
only, Eſtates of freehold, not of inhe- a leaſe for years, or chattel determinable 
ritance, may be created by deed or grant; upon life or lives; and an eſtate for 1000 
as where a leaſe is made of lands or te- years is not a frechold, or of ſo high 2 
pements to a man to hold for the term nature as an eſtate for life, Co, Lit. 46. 


termed. 


— — — — —— 
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termed goods and chattels.—Chattels are either perſonal or 
real, Perſonal, as houſehold- ſtuff, goods and wares in a ſhop 3 
carts, ploughs, horſes, oxen, ſheep, and the like; and theſe 
are called perſonal in two reſpects; one becauſe they belong 
immediately to the perſon of a man; the other, for that 
being any way injuriouſly with-held from him, he hath no 
other remedy to recover tzem but by perſonal action. Chat- 
tels-real, are ſuch as either apperfain, not immediately to the 
perſon, but. to ſome other thing by way of dependency ; 
as a box with charters of land, or ſuch as are iſſuing out of 
ſome immovable thing; as a leaſe, or rent for a term of 
years: and cnattels-real concern the reality, lands and tene- 
ments, intereſt in advowſons, in ſtatutes merchant, and the 
like . But fiſhes in a pond, conies in a warren, deer in a 
park, pidgeons in a dove-houſe, where the teſtator, or inteſtate 
had tae inheritance, or but for life, in the pond, warren, park, 
and dove-houſe, are not chattels at all, nor go to the exe- 
cutor or adminiſtrator ; but to the heir with the inheritance : 
and therefore they are not to be put into the inventory of the 
goods and chattels of the party deceaſed. But if the teſtator 
or inteſtate have any tame pidgeons, deer, rabbits, pheaſants, 
or partridges, they ſhall go to the executors or adminiſtrators; 
and though they were not tame, yet if they were kept alive 
in any room, cage, or ſuch like place: ſo fiſh in a trunk; 
alſo young pidgeons, though not tame, being in the dove- 
houſe, and not able to fly out. Alſo hounds, greyhounds, 
ſpaniels and the like, as they may be valuable, and ma 

ſerve not only for delight, but for profit, ſhall go to the 
executors or adminiſtrators . And they ſhall have all 
leaſes for years, though they may be for 1000 years , and 
all lands extended on any judgment, ſtatute. or recognizance, 
and all arrears of rent due at the death of the teſtator or 
inteſtate &, the latter being treated on in the preceding ſection. 
Likewiſe ſecurities for money belong to executors and admi- 


niſtrators (5). And they ſhall have all eſtates pur auter vie, that 


© Co. Litt. 118, | whole or part of the premiſes without 

4 4 Burn's Eccleſ. Law, 240. leave in writing, on pain of forfeiting 
4D 

e Thid, the leaſe, the adminiſtratrix of the leſ- 


f Fitzh. Nat. Brev, 120.——An ſee cannot under-let without incur- 
executor or adminiſtrator, having a ing a forfeiture. Trader's and con- 
leaſe, which was granted to the teſta- veyencer's Guide and Guard, CAT. 
tor or inteſtate, ſhould attend to the XII. 
covenants and proviſoes contained * 4 Burn's Eccleſ. Law, 242, Law 
therein; for if a leaſe contain a provi- of Teſt. 341. 
ſo that the leſſee and his adminiſtrators (t) 3 Bro. Cha. Rep. $0, 
ſhall not ſer, let, or aſſign over, the 


185 


us 


'© | 
= © 4 
17 
1 : 
47 
[1 1 1 
17 
N 
. 
1 
$1 
l - 
1 
* 
, - 
3 : 2 
q ” 

1 
4 
5 * 

„ 
= DT. 
ys 
+ . 
= 
: 3 
1 

k 
\ : / 
' l : 
{ 4 
£ 4 
— 
'S 
1 
N : 
k . 1 

1 
1 3h 
U 

i 
| . 
. . , 
N 
' . 
N 
/ 
| \ 
. 
1 
. 
' 
: 0 
4 7 . 
\ ; 
« } 
k 3H i 
: 
+ o 


30 The Disros AI of a PERsOR's ESTATE 


is, eſtates held during the life of another, as before men- 
tioned. Theſe being diſtributable by the ſtatute 14 Geo. 
II. c. 20. ſhall, where a man dies inteſtate, and they were 
not made to him and his heirs, be diſtributed in the ſame 
manner as his perſonal eſtate; but it is otherwiſe if 
made to the inteſtate- and his heirs. For which ſee more 


hereafter, p. 49. 
Corn ſown will alſo go to the executor or adminiſtrator, 


and not to the heir, fo alſo will hops, though not ſown, if 


planted, and ſaffron and hemp ®. This being what is uſually 
ſtiled emblements, the doctrine of which extends not only to 
corn fown, but to roots planted, or other annual arti- 
fictal profit i, as clover, ſaint-foin, and the like, which 
was fown by the deceaſed *, But it is otherwiſe of fruit 
trees, graſs, and the like; which are not planted annually 
at the expence and labour of the tenant, but are either the 
permanent or natural profit of the earth*%. So thefe latter 
go to the heir, and not to the executor or adminiſtator. 
And Mr. Wentworth thinks, that roots in gardens, as car- 
rots, parſnips, turnips, ſkirrets, and ſuch like (which he 
fays may be of value in gardens about London, and fome 
great towns), ſhall not go to the executor, but to the heir, 
becauſe they cannot be taken without digging and breaking 
the foil v. But it ſeems very clear by Lord Coke *, and Sir 
William Blackſtone e, that theſe ſhall go to the EXECUtor or 
adminiſtrator ; and not to the heir. 

Ir a man ſeiſed for life, or in fee, or tail, in his own right, 
or in the right of his wife, and fows the ground with corn, 
but dies before it is ripe, his executors or adminiſtrators ſhall 
have it, and not the wife or heir: but graſs ready to be cut 
for hay, apples, pears, and other fruit on the trees, ſhall not go 
to the executors or adminiſtrators. And the reaſon of the dit- 


* 4 Burn's Eccleſ. Law, 242, m Went. Off. Exec. 62. 
i Black, Com. 2 V. 123. " Co. Litt. 55. 
* 4 Burn's Eccleſ. Law, 242, Com, 2 V. 122. 


Black. Com. 2 V. 125, 60 
| rence 
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ference is, becauſe the former comes not merely from the 
ſoil, without the induſtry or manurance of man, as the latter 
doth. And if the wife had a leaſe for years, as executrix, and 
the huſband ſows the ground with corn, and dies before it ig 
ripe, tue corn ſhall go to his executors or adminiſtrators, or 
at leaſt, ſo much as is more than the yearly rent of the land: 
but if the huſband and wife were jcint-tenants of the land, 
ſhe (hall have the corn and not his executors?. And if a par- 
ſon ſows his glebe laid, and dies before ſeverance, and after 
his ſucceſſor is admitted, inſtituted, and inducted, before the 
corn is cut, it ſhall go to the executors or adminiſtrators of 
the deceaſed, who mult pay tithes thereof to the ſucceſſor % 


THinGs that are affixed to the tenement, and are made 
parcel of the freehold, belong to the heir, and not to the 
executor or admin:/lrator ; as the glaſs annexed to the win- 
dows of the houſe, which is parcel of the houſe, and ſhall 
deſcend as parcel of the inheritance to the heir, and the 
executors or adminiſtrators ſhail not have it. And although 
the leſſee himſelf, at his own coſt, cauſe the glaſs to 
be put into the windows, yet, the ſame being parcel of 
the houſe, he cannot take it away afterwards, without 
danger of puniſhment for waſte. Neither is there any 
material difference in law, whether the glaſs was annexed 
to the window with nails, or in any other manner, either 
by the lord or by the tenant ; for being once affixed to the 
freehold, the fame cannot be removed by the leſſee, but 
zſhall belong to the heir, and not to the executors or 
adminiftrators*, So in reſpect of wainſcot, this being 
annexed unto the houſe, either by the leſſor or by the 
leſſee, is parcel of the houſe. And there is no difference 
whether it be affixed with great nails or little nails, or 
by ſcrews or irons thruſt through the poſts or walls of 
the houſe ; for howſoever it be affixed, either in manner 


o Law of Teſt. 342, r Swinb, 421, 
3 4 Burn's Ecclef, Law, 243. 
aforeſaid, 
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aforeſaid, or in any other manner, ĩt is parcel of the freehold ; 


and if the executors or adminiſtrators ſhall remove it they are 


- puniſhable for the ſame * : and not only glaſs and wainſcot, but 


any other ſuch like thing affixed to the freehold, or to the 
ground, with mortar and ſtone; as tables dormant, leads, 
mangers, and ſuch like ; theſe alſo belong to the heir, and not 
to the executor or adminiſtrator*, As do alſo mill-ſtones, an- 
vils, doors, keys, window-ſhutters; none of theſe being 
chattels, but parcel of the freehold, or thereto pertaining, 
ſhall not go to the exccutors® or adminiſtrators. 


An executor taking away a furnace which was ſet up in 
the middle of a houſe, and not fixed to any wall, the 
heir brought an action of treſpaſs againſt him, and it 
was adjudged for the heir, that this ſhould go as part 
of the freehold and inheritance to the heir. But in the 
caſe of Day and Auſtin, Walmſley ſaid, that Lord Dyer's 
opinion was, that where the furnace is not affixed to the 
wall, the leſſee might, within his term, take it away? 
but not if it was fixed to the wall, for there it would 
ſtrengthen the houſe . Pictures and glaſſes, though, 
generally ſpeaking, not part of the freehold, yet if put 
up inſtead of wainſcot, or where otherwiſe wainſcot 
would have been put up, ſhall go to the heir; for the 
houſe ought not to come to the heir maimed or diſ- 
figured x. But in the caſe of Harvey and Harvey, M. 14. 
Geo. II. in trover by the executor againſt. the heir, it was 
held by chief juſtice Lee, that hangings, tapeſtry, and 
iron backs to chimneys, belonged to the executor; Who 
recovered accordingly againſt the heir. And the law ſeems 
now to be held not ſo ſtrict as formerly; and if theſe things 
can be taken away without prejudice to the fabric of the 
houſe, it ſeems that the executor or adminiſtrator ſhall have 


* Swinb., 421. » Lawof Teſt. 342, 
 Thid, _ 2 Ibid, 
1 Went. Off. Excc, 61. 


them; 
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them; as tables, although faſtened to the floor; furnaces, if 
not made part of the wall, grates, iron ovens, jacks, clock- 
vaſes, and ſuch like, although fixed to the freehold by nails or 
otherwiſe?, = 

Ix the caſe of Lawton and Lawton, 1743, the queſtion was, 
whether a fire-engine, ſet up for the benefit of a colliery by 
a tenant for life, ſhall be conſidered as perſonal eſtate; and go 
to the executor ; or fixed to the freehold, and go to a remain- 
der man . For the plaintiff [who was a creditor of the tenant 
for life) evidence was read, to prove that the fire-engine was 


worth, to be ſold, 350l. and that it is cuſtomary to remove 


fire-engines. And it was utged, that the teſtator had died 


greatly in debt; and it would be hard, when he had been lay- 


ing out his creditors money in erecting this engine, that they 
ſhould not have the benefit of it, but that the ſtrict rule of 
law ſhould take place. And it was compared to the caſe of a 
cyder mill, which is let in very deep into the ground, and is cer- 


tainly fixed to the freehold ; and yet lord chief baron Comyns, | 


at the aſſizes at Worceſter, upon an action of trover brought 
by an executor againſt the heir, was of opinion, that it was 
perſonal eſtate, and directed the jury to find for the executor. 
And lord chancellor Hardwicke, on the queſtion of the fire- 
engine, whether it ſnould be conſidered as perſonal eſtate, and 
conſequently applied to the increaſe of aſſets for payment of 
debts, ſays, it appears in evidence, that in its own nature it is 
4 perſonal moveable chattel, taken either in part or in groſs 
before it is put up. But then it is inſiſted; that fixing it, in 
order to make it work, is properly an annexation to the free- 
hold. In the old caſes they go a great way upon the annexa- 
tion to the freehold ; and ſo long ago as Henry the ſeventh's 
time, the courts of law conſtrued even a copper and furnaces 


4 Burn's Feclef, Law, 244. miteth it to B. and his helis for ever, 
A ren:aainder man, is he who has Here A is tenant for life, and B a re. 
the eſtate by virtue of fome limitation, mainder man in fee; further mention 
made either by will or deed. As if a whereof is made in the appendix to 
man ſeiſed in fee-fimple deviſeth or this work. See remainders and rever- 
granteth lands to A for life, and after the fions in the Index. 
Jetermination of A's eſtate for life, li- 


to 
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to be part of the freehold. Since that time, the general grounds 
the courts have gone upon of relaxing this ſtrict conſtruction 
of law is, that it is for the benefit of the public, to encourage 
tenants for life to do what is advantageous to the eſtate during 
their term. What would have been held to be waſte in Hen- 
ry the ſeventh's time, as removing wainfcot fixed only by 
ſcrews, and marble chimney-picces, isnow allowed to be done. 
Coppers, and all forts of brewing veſſels, cannot poſſibly be 
uſed, without being as much fixed as fire- engines; and in 
brew-houſes eſpecially, pipes muſt be laid through the walls, 
and ſupported by walls: and yet, notwithſtanding this, as they 
are laid for convenience of trade, landlords will not be allowed 
to retain them. The old rules of law have been relaxed chief- 
ly between landlord and tenant, and not ſo frequently between 
an anceſtor and heir at law, or tenant for life and remainder 
man. But even in theſe caſes, it admits the conſideration of 
public conveniency for determining the queſtion ; and after 
making ſome more obſervations on the caſe, lord Hardwicke 
fays, upon the whole, I think this fire- engine ought to be con- 
ſidered as part of the perſonal eſtate of Mr. Lawton, and go to 
the executor for increaſe of aſſets. And decreed accordingly *, 


THERE are ſome goods and perſonal chattels called heir- 
looms, which, contrary to the nature of chattels, ſhall go by 
ſpecial cuſtom to the heir along with the inheritance, and 
not to the exccutor r admini/irator of the laſt proprietor ; 
and theſe are generally ſuch things as cannot be taken away 
without damaging or diſmembering the freehold v. If a 
man be ſeiſed of a houſe, and poſſeſſed of divers heir-looms, 
that by cuſtom have gone with the houſe from heir to heir; 
it ſeemeth that theſe, although no part of the freehold, ſhall 
go to the heir, and not to the executor © ; and that if a man 
deviſeth theſe away by his will, this deviſe is void %— By 
ſpecial cuſtom in ſome places, carriages, utenſils, and other 
houſchold implements, may be heir-looms ; but ſuch cuſtom 


2 4 Atkvns, 13. 4 Burn's Eccleſ. © 4 Burn's Ecclef, Law, 247. 
Lw., 244.” * Co. Lit. 135. 
> Blick. Com, 2 V. 42”, 
muſt 


=y 


who dies without WILL or TESTAMENT. 335 


muſt be ſtrictly proved ©. Other perſonal chattels thero 
are, which deſcend to the heir in nature of heir-looms, as a 
monument or tombſtone in a church, or the coat-armour of 
his anceſtor there hung up, with the pennons and other en- 
ſigns of honour ſuited to his degree, In this cafe, although 
the freehold of the church is in the parſon, and theſe are an- 
nexed to that frechold, yet cannot the parſon, or any other, 
take them away or deface them, without being liable to an 
action from the heir: Pews in. the church are ſomewhat of 
the ſame nature, which may deſcend by cuſtom immemorial 
(without any eccleſiaſtical concurrence) from the anceſtor 
to the heir. But though the heir has a property in the mo- 
numents and eſcutcheons of his anceſtors, yet he has none 
in their bodies or aſhes; nor can he bring any civil action 
againſt ſuch as indecently at leaft, if not impiouſly, violate 
and diſturb their remains, when dead and buried. The 
parſon, indeed, who has the freehold of the foil, may * 
an action of treſpaſs againſt ſuch as dig or diſturb it; and i 
any one, in taking up a dead body, ſteals the ſhroud or other 
apparel, it will be felony; for the property thereof remains 
in the executor, or whoever was at the charge of the funeral f. 

Ir chattels are bequeatlred to go as heir. foot; due atten- 
tion is neceſſary to be had to the rules of law concerning li- 
mitations of chattels, mentioned in a fubſequent part of this 
work. | 

CHARTERS and deeds, court-roHls, and other evidences of 
the land, together with the cheſts in which they arc con- 
tained, ſhall paſs together with the land to the heir, in the 
nature of heir-looms, and ſhall not go to the executor or 
adminiſtrator S. But as to the cheſts, Ralle makes a diſtinc- 
tion, and faith, if the writings which concern the inherit- 
ance are in the cheſt, the executor ſhall have the cheſt, and 
the heir the writings. But if the cheſt be ſhut, the heir 
ſhall have the cheſt alſo; if it be not ſhut, the executor 
ſhall have the cheſt b. The author of the Law of Teſta- 
ments obſerves, that this diſtinction ſeemeth not to be well 
taken; for if it be a box intended for the keeping of the 
deeds, the heir ought to have it, whether locked or open: 
on the other hand, if it be a box deſigned for other uſe, as 
tor keeping linen, it cannot be ſaid to be appurtenant to evi- 
dences, although ſome be in it, for ſo may other things 
alſo; or perhaps it may be a cheſt or cabinet of great value, 


Black. Com, 2 V. 428. r Id. 
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and this he ſays, ſurely ſhall not go to the heir, when perhaps 
there is not perſonal eſtate ſufficient to pay the teſtator's debts ?, 
BESIDES theſe things that are in the nature of heir-looms, 
there are ſome other goods and perſonal chattels that 
may not go to the executors or adminiſtrators ; as, pa- 
raphernaita, which our law uſes to ſignify the apparel and 
ornaments of the wife, ſuitable to her rank and degree ; and 
-which ſhe becomes entitled to at the death of her huſband, 
over and above her jointure or dower, and preferable to all 
other repreſentatives : and the jewels of a peereſs uſually worn 
by her, have been held to be paraphernalia. And the huſband 
cannot by will deviſe from his wife ſuch ornaments and 
jewels: though during his life, perhaps, he hath the power 
(if unkindly inclined to exert it) to ſell them or give them 
away. But if ſhe continues in the uſe of them till his death, 
ſhe thall afterwards retain them againſt his executors and 
adminiſtrators, and all other perſons, except creditors, where 
there is a deficiency of aſſets. And her neceſlary apparel 
. is protected even againſt the claim of creditors k. But ſhe 
ſhall not have exceſſi ve apparel ; and if ſhe takes more than 
is convenient, ſhe ſhill be taken to be an executor of her 
own wrong. If the huſband delivers his wife a piece of filk 
to make a garment, and dies, although it was not made into 
a garment in the life of the huſband; yet the wife ſhall have 
it, and not the executors of the huſband ; but againſt the 
debtee of the huſband, the wife ſhall have no more apparel 
than is convenient l. Where the queſtion to be decided was, 
whether paraphernalia ſhould be liable to the payment of 
ſimple contract creditors and legacies, lord Hardwicke ſaid, at 
law, where the huſband dies indebted, the widow cannot 
have her paraphernalia; but this court ® does not determine 
ſo ſtrictly ; for if the perſonal eſtate hath been exhauſted in 
payment to ſpecialty creditors o, ſhe ſhall ſtand in their place, 
as to ſo much of the real aſſets e of the heir at law; for ſhe 
has a prior right, and a ſuperior one to legatees, who take 
only by the bounty of the teſtator ?. So likewiſe, if the huſ- 
band pledges the wife's paraphernalia, and dies, leaving a 
ſufficent eſtate to redeem the pledge, and pay all his debts, 
ſhe ſhall be entitled to have it redeemed out of the huſband's 
perſonal eſtate.— But the huſband may alienate the ſame in 
his lifetime 4; that is, he may transfer the property to an- 
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Law of Teſt. 343. See pag. 55. 

* Black Com. 2 V. 435. o tor what real aſſets ate, See p. 45: 

1 r Roll's Abt. 911, V Srr/ſor and Cirber, June 16, 1746, 
= The Court of Chancery. 3 Atk. 369, 


a Fer what ſpecialty creditors are, 4.3 Atk. 204, 
| other. 
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other. To alienate, or to alien, chiefly relates to lands or te- 
ments, as to alien land in fee, is to ſell the fee- ſimple thereof. 
THvs having proceeded with the particulars of what the 
adminiſtrator is intereſted in, we ſhall conclude this ſection 
with ſome obſervations on the law concerning perſonal pro- 
perty 3 as that the ſame is ſubje& to that law, which governs 
the perſon of the owner. - With reſpect to the diſpoſition of 
it, and with reſpect to the tranſmiſſion of it, either by ſuc- 
ceſſion or the act of the party, it follows the law of the per- 
ſon. The owner in any country may diſpoſe of his perſonal 
property, If he dies, it is not the law of the country in 
which the property is, but the law cf the country of which 


he was a ſubject, that will regulate the ſucceſſion. For in- 


{tance, if a foreigner having property in the funds here, 
dies, that property is claimed according to the right of re- 
preſentation given by the law of his own country. And 
where 2 perſon had poſſeſſed himſelf of a debt here, which 
was due to the inteſtate a ſubject of Jerſey, and whoſe per- 
ſonal property was therefore governed by the law of Jerſey, 
(of which mention hath heretofore been made r) lord Hard- 
wicke was applied to by his other relations reſident in Eng- 
land, ſtating that they ſhould be excluded from a ſhare ac- 
cording to the diſtribution of Jerſey, but that they ſhould be 
intitled according to the diſtribution in England; and they 
therefore prayed by their bill, that the adminiſtratrix might 
be reſtrained from taking the property to Jerſey. But his 
lord{hip would not reſtrain the adminiftratrix, nor direct in 
What manner the was to diſpoſe of the property, or to diſtri- 
bute it. And determined that ſhe, having acquired a right to 
the property, was to diſtribute it according to the law which 
guided the ſucceſſion to the perſonal eftate of the inteſtate *, 


SROCTAON THE THIAD. 
oF MAKING AN INVENTORY. 


5 | executor or adminiſtrator is to make an inventory 

of all the goods and chattels, whether in poſſeſſion or 
act on of the deceaſed ; which he is to deliver in to the ordi- 
nary upon oath, if thereunto lawfully required*. It is faid, 
that if an executor, without making an inventory, ſhall 
111. rfere in the adminiſtration of the goods of the deceaſed, 
except in certain caſes ; ſuch as the funeral expences, the ne- 
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neceſſary — of the goods, and the like 3 he ſhall be 
bound to anſwer to every one of his creditors his whole debt ©; 
and that ev ery legatary may recover his whole legacy at his 
hands: for in this caſe the law preſumeth, that there are ſuf- 
ficient goods to pay all the legacies, and that the executor doth 
ſecretly and fraudulently ſubtract the ſame. Whereas other- 
wiſe the executor is preſumed not to have any more goods 
which were the teſtator's than are deſcribed in the inventory, 
the ſame being lawfully made v. And therefore if any credi- 
tor or legatary affirms, that the teſtator had any more goods 
than are compriſed in the inventory, he muſt prove the ſame : 
otherwiſe the judge'is to give credit to the inventory, being 
made in the due form of the law *. But as the time of exhi- 
biting ſuch inventory is left to the diſcretion of the ordinary, 
he may remit the making of it for a reaſonable cauſe : as; 
where it may be expedient tt that os — of wo ſhould 
not be divulged 7. 


By the conſtitution of Othobon, the inventory ſhall be 
made in the preſence of ſome credible perſons, who ſhall com- 
petently underſtand the value of 'the goods belonging to the 
deceaſed ; for it is not ſafficient to make an inventory, unleſs 
tie goods therein contained are particularly valued and ap- 
praiſed by ſome honeſt and ſkilful perſons according to their 
juſt value in their judgments and conſciences ; being eſtima- 
ted according to ſuch price as the ſame might be ſold for at 
that time .- By the practice of the courts, if the goods of 
the deceaſed ſhall be appraiſed by any honeſt perſons in the 
neighbourhood, and reduced into an inventory, and afterwards 
the inventory ſhall in due time be exhibited, before the judge 
who proves the will or grants adminiſtration, upon the oath 
of the executor or adminiſtrator ; ſuch inventory ſhall receive 
credit in all cauſes and courts ; and he that exhibits it ſhall be 
freed from the burden * proping the truth — or that 


v Swinb. 228. Y Lind. 196, 
w Swinb 228, Swinb. * 


x Ibid. 426. 
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the teſtator had no more goods; but the legatee, or other 
perſons preferring claims, are to prove that goods have been 


5 omitted therein *. 

S 

SOMETTMES when there is a conteſt, it is demanded, and 
; by the judge decreed, at the inſtance of the party having in- {1 
N tereſt in the goods of the deceaſed, that an inventory be ex- | 
WE hibited upon the oath of the executor or adminiſtrator, before - 
5 che iſſuing of the probate or letters of adminiſtration under | 
; ſeal ; and then, notwithſtanding the former general oath » 1 
p had been taken for the faithful adminiſtering the goods of the { 

f deceaſed, and for exhibiting a true inventory, a ſpecial oath \ 

4 hath beea uſed to be taken, at the time of exhibiting the in- 3 
l ventory, of the truth thereof, and that either perſonally or 

5 by virtue of a commiſſion. And ſometimes before the grant- 

, ing, or at leaſt before the iſſuing, of the probate or letters of 

| adminiſtration (inſtead of an inventory of the goods of the 


deceaſed upon the oath of the party), at the requeſt of ſome 
perſon having intereſt, the judge iſſueth a commiſſion for the 
appraiſement and true valuation of the goods, rights, and 
credits, and inſpection of the obligations, leaſes, and other 
writings and papers whatſoever, concerning the perſonal 
eſtate of the deceaſed, at the houſe of the deceaſed or elſe- 
where, whereſoever his goods, rights, or credits remain or 
be, on ſuch day or days, with continuation and prorogation 
of the time and place, as ſhall be needful. Alſo in theſe 
caſes, there uſually iſſues a monition againſt the other party 
in fpecial, and all others in general, with whom any of the 
goods, rights or credits of the deceaſed remain and be, that 
they exhibit or ſhew, or cauſe to be exhibited or ſhewn, real- 
ly, and with effect, to the appraiſers, by virtue of the com- p 
miſhon aforeſaid, at the time and place of the execution 
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thereof, the aforeſaid goods, rights, and credits of the de- 
ceaſed, and alſo the bonds, leaſes, and other writings and pa- 
pers concerning the perſonal eſtate of the deceaſed, remaining ' 
or being with them, or any of them; to the end that they may 
be appraiſed and put in the inventory, on pain of law and 
contempt. Such commiſſion being duly executed, the inven- 
tory is brought in and exhibited, ſfgned by the hands of the 
commiſſioners or appraiſers, or two of them at the leaſt, 
without the oath of the party for the truth thereof. And al- 
ſ5 in ſuch caſe, an inventory is often required upon the oath 
of the executor or adminiſtrator, of ſuch goods of the de- 
ceaſed as have been oY 2 (Ip of. . , 8 
AFTER the inventory is exhibited, a creditor ſhall not be 
admitted to object thereto in the eccleſiaſtical court; for the 
ſtatute? which requires the ' executors or adminiſtrators to 
make an inventory, only enjoins them to deliver it in upon 
oath into the keeping of the ordinary; and the ordinary, by 
the ſame ſtatute, is required to receive the ſame ſo preſented 
or tendered to be delivered.—The court of King's Bench 
being moved, to grant a prohibition to the eccleſiaſtical court, 
on behalf of Mrs. Catchſide an adminiſtratrix; ſhe having 
been cited into an inferior eccleſiaſtical court at the promo- 
tion of Ann Ovington, a creditor, to exhibit an inventory, 
which ſhe accordingly brought in, and the ' creditor objected 
to it, and obtained a decree. The adminiſtratrix then appeal- 
ed tothe ſuperior eccleſiaſtical court, which affirm=d the decree. 
The ſuggeſtion on which the plea for 2 prohibition was built 
was, the want of juriſdiction of thoſe courts. ' The reply to 
which, on ſhewing cauſe, was, that it being after ſentence 
it was now too late for a prohibition, unleſs it ſhould ap- 
pear that they had determined contrary to law. But lord 


© 1 Ovughte 344, Ff. 4 21 Hen, VIII. c. 5. | 
Mansfield 
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Mansfi Id and the court were of opinion, that from the face vf 
the proceedings, it appeared that the ſpiritual court had no ju- 
riſdiction, and therefore the rule for a prohibition was made 
abſolute e. | 


THe things that are to be put in the inventory, we may. 


perceive by what has before been ſaid, concerning the particu- 
| lars the adminiſtrator is intereſted in, by virtue of his admi- 
niſtration #, . Debts owing to the deceaſed, of which there 
is no writing or obligation, it is ſaid, ought not to be put into 
the inventory before they be received; becauſe before that 
they are not found to he debts, at leaſt ſo much as that they 
may be handled or taken hold of; but afterwards, when ſuch 
debts are received, they ought to be put into the inventory as 
goods newly accruing 2. But unleſs they be bad debts, it 
ſeems beſt to inſert tnem; and even if they be bad debts, or 
deſperate, yet they may be inſerted, ſpecifying them as ſuch. 
And if in the courſe of adminiſtration they ſhall be recover- 
ed, then they ſhall be accounted for in like manner as the reſt 
of the perſonalty : and if they cannot be recovered, or ſo 
much of them as cannot be recovered, ſhall not be accounted 
for as any part of the goods of the deceaſed ®,—Debts, which 
the deceaſed owed to otners, ſays Lindwocd, ought not to be 
put in the inventory ; becauſe they are not the goods of the de- 
ceaſed, but of other perſons. Yet they may be put in, if it ſhall 
ſeem expedient i, If the inventory ſhould never be required, 
yet the perſon who applies for an adminiſtration, ſhould obtain 
knowledge of the value of the deceaſed's goods, chattels, and 
credits; that he may be prepared to take the oath mentioned 
in the fourth ſection of the foregoing chapter. 


By the ſtatutes of the 5 W. & M. c. 20. and 9 W. c. 
25. it is required that the inventory be written or ingroſſed 
on paper or parchment, having a double ſixpenny ſtamp; 


© Catchfide and Owington, Lind. 176. 
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and by the ſtatute of the 23 Geo. III. c. 28. there is an 
additional duty of one ſhilling added thereto ; ſo that now 
the inventory muſt be written or engroſſed on paper or parch- 
ment, ſtamped with a two ſhilling ſtamp.— It may be made 
in the-following form, with variations, according. to the 
condition of the goods to be inventoried. 


A true and perfett inventory of all the goods, chattels, wares, 
and merchandizes, as well moveable as not maveable, of A. B. 


date of C. in the county of „ in the dioceſe of 
;p yeaman, deceaſed, made by us whoſe names are hereunto. 
ful ſcribed, the day of in the year of our. Lord 
| 1 
His purſe and apparel, — — 15 © 0 
Horſes and furniture, — — 20 0 © 
Horned cattle, -— — — 27 © H 
Sheep, — — — — 3 
Swine, _ — — 0 13 0 
Poultry, — — — 1 
Plate, and other houſchold goods, — 18 0 0 
One leaſe of, &, — — — 30 0 0 
Rent in arrear, _ _ — . 
Corn growing at the time of his death, 0 
Hay and Corn, — — — 10 0 © 
Ploughs, and other implements of huſbandry, 6 10 0 
Debts, — _ — 100 © o 


Other debts ſuppoſed to be deſperate, — 1 
Debts owing by the deceaſed, 250l. 


Appraiſed by us the day and year above written, 
D. E. 
F. G. : 


SECTION 


6 EC TION THE FOURTH, 


OF GETTING IN THE EFFECTSanD wHAT SHALL 
BE ASSETS in THE ADMINISTRATOR's 
HANDS To MAKE HIM CHARGEABLE, 


1 collecting the goods and chattels of the deceaſed, 
the executor or adminiſtrator has very large powers and 
intereſts conferred on him by the law, being the repreſenta- 
tive of the deceaſed. And an executor or adminiſtaator may, 
after the death of the deceaſed, enter into the houſe where the 
deceaſed lived, and where he died, and where the goods are, 
and cake them away, and juſtify it; but he muſt do it within 
convenient and reaſonable time, as within thirty days after 
his death, or thereabout, and in a quiet and fair manner 
when the door is open . In the former part of this chapter 
we have ſeen, that adminiſtrators are put upon the ſame foot- 
ing, with regard to ſuits, as executors appointed by will, and 
that they ſhall have actions to demand and recover, as 
executors, the debts due to the inteſtate. An admini- 
ſtrator may nave an action upon a judgment, ſtatute, re- 
cognizance, obligation, or other ſpecialty made to his in- 
teſtate; or upon any covenant or contract; and he ſhall 
have an action of treſpaſs or trover for the goods of the in- 
teſtate taken in his life; and an action for a treſpaſs with 
cattle in his cloſe l. And towards the beginning of this 
chapter we have ſeen, that for the moſt part the ſame 
actions the deceaſed might have had, the adminiſtrator ſhall 
have alſo ; and that in actions ariſing by breach of promiſe 
and the like, where the right deſcends to the repreſent- 
tatives of the plaintiff, and thoſe of the defendant have 
' aſſets to anſwer the demand, though the ſuits ſhall abate by 
the death of the parties, yet they may be revived againſt, or 
by the executors or adminiſtrators. Likewiſe we have ſeen, 
that adminiſtrators are empowered to diſtrain for rent in 


| Com, Dig. Adminiſtration. (B. 13.) 
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arrear.— Where any judgment after verdi& ſhall be had, by 
or in the name of any executor or adminiſtrator ; in ſuch caſe 
an adminiſtrator of goods not adminiſtered, may ſue forth a 
writ of ſcire facias, and take execution upon ſuch judgment *. 


In all actions brought by executors or adminiſtrators, upon < 
contracts, bonds, or other things made to the deceaſed, or for 
goods taken away in his life, they ſhall pay no coſts by any 
ſtatute . Executors and adminiſtrators, when ſuing in the right 
of the deceaſed, ſhall pay no coſts: for the ſtatute 23 Hen. VIII. 
C. 15. doth not give coſts todefendants, unleſs where the action 
ſuppoſes the contract to be made with, or the wrong to be 
done to, the plaintiff himſelf”, And when an executor mult 
declare as executor, he {hall pay no coſts: but if the cauſe of 
action ariſes in the time of the executor, and is therefore a 
matter within his knowledge, and for which he may declare 
in his own right, and need not declare as executor, he ſhall be 
able to pay coſts?_ —On a queſtion, whether an executor 
ſhould be permitted to diſcontinue, without payment of colts, 
For the plaintiff executor, it was urged that an executor ſhould 
not pay colts in any inſtance excepting one, Viz. where he had 
brought an action as executor, which he might have brought in 
his own name: but the court were of opinion, that the giving 
an executor leave to diſcontinue, was matter of diſcretion in 
the court; and they ought not to give him ſuch leave, in any 
cafe where he hath knowingly brought his action wrong, un- 
leſs he will conſent to pay coſts 2. On a judgment of non pro- 
ſeguitur ', for the executor's wilful delay he ſball pay cofts*, 


n Stat. 19 Car. II. c. $ defendant againſt whom the action is 
. New Abr. tit, Coſts. brought, having appeared, may ſign a 
© Black, Com. 3 V. 40% non pros at any time in the vacation of 
P Str, 682, ſuch enſuing term. Imp. K. B. Pratt. 
4 Bur, Mansf. 1451. 414. And the plaintiff tor thus deſert- 


T Non prijequitur, or, as it is ufually ing his complaint, in not purſuing ' his 
termed, non pros, is where any perſon action, ſhall not only pay coſts, but is 
commences an action and does not declare, liable to be amerced to & kings Black, 

ether the derm the writ is returnable, or Com. 3 V. 296. " | 
before the end ot tlie enſuing term; the Bur. Mansf. 2584. 


ASSETS 


Ass E rs are real, or perſonal; where a man has lands in 
fee-ſimple, and dies ſeiſed thereof, the lands which come 
to his heir are aflets real; and where he dies poſſeſſed of 
any perſonal eſtate, the goods which come to the executors 
or adminiſtrators are aſſets perſonal. Aſets are alſo divided 
into affets by deſcent and aſſets in hand. Aſets by deſcent 
are where a perſon is bound in an obligation, and dies ſeiſed 

lands which deſcend to the heir, and which lands ſhall be 

ets, and the heir ſhall be charged as far as the land to him 
deſcended will extend. Aſets in hand are where one dies 
indebted, and appoints executors, or dies inteſtate, and the 
executor or adminiſtrator hath ſufficient in goods or chattels, 
or other profits, to pay the debts, or ſome part thereof: this 
ſhall be ſaid to be aſſets in his hands, and for ſo much he 
ſhall be charged u. Fhere is alſo another diviſion of aſſets, 
into legal and equitable aſſets : legal afſets are ſuch as are liable 
by the courſe of law; equitable aſſets are ſuch as are only 
liable by the help of a court of equity (). As to real aſſets 
and aſſets by deſcent, which more immediately concern the 
heir, more will be ſaid hereafter ®. We ſhall therefore pro- 
ceed to conſider what are aſſets in the adminiſtrator's hands 
to make him chargeable. N 


ALL thoſe goods and chattels, actions and commodities, 
which belonged to the deceaſed in right of action or poſſeſ- 
ſion, as*his own, and fo continued to the time of his death, 
and which after his death the executor or adminiſtrator gets 
into his hands, as duly appertaining to him in right of his 
executorſhip and adminiſtration ; and all ſuch things as come 
to the executor or adminiſtrator in lieu, ar by reafon of that, 
and nothing elſe, ſhall be faid to be aſſets in the hands of the 
executor or adminiſtrator, to make him chargeable to a cre- 
ditor or legatee *. 


ASSETS in the hands of one of the executors ſhall be ſaid 
to be aſſets in the hands of all the executors; and aſſets in any 
part of the world ſhall be ſaid to be aflets in every part of the 


* Terms of the Law. Pag. 93, 94. 
v Shep. Touch, 472. * Shep. Touch. 4732. 
(ee Page 59- ; 
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world : and therefore if that point be in iſſue, and it appcar 
that there are aſſets in the hands of any one of the executors, 
or in any county or place wnatſoeyer, the jury muſt find 
that there are aſſets T7. And though a plantation be an inhe- 
ritance, yet, being in a foreign country, it is a chattel to pay 
debts, and a thing that is teſtamentary 2. All goods and chat- 
tels, of what nature or kind ſoever, that are valuable, as 
. oxen, kine, corn, &c. ſhall be eſteemed aſſets. But ſuch 
things are not valuable, as a preſentation to a church, and 
the like, ſhall not be accaunted aſſets *. | 


ALL the goods and chattels that come to the executor or 
adminiſtrator, in the right of their executorſhip or admi- 
niſtration, and are by law given to them by virtue thereof, 
in the right of the deceaſed (as herein before particula- 
riſed d), and which are in poſſeſſion, ſhall be eſteemed aſſets 
in their hands; and goods pledged to the deceaſed, and not 
redeemed, or the money wherewith they are redeemed, 
fall be ſaid to be aſſets in the hands of the executor or ad- 
miniſtrator . And all the goods and chattels in action or 
poſſibility at the time of the death of the deceaſed, that are 
afterwards recovered, and of which the executor or admini- 
ſtrator hath obtained poſſeſſion ; when they are ſo recovered, 
are eſteemed aſſets in his hands. But they are never ac- 
counted aſſets, until they are recovered and in poſſeſſion; 
therefore if there be debts owing to the deceaſed upon ſta- 
tutes or obligations, or otherwiſe, theſe are never eſteemed 
aſſets in the hands of the executor or adminiſtrator, un- 
til they are recovered, So likewife, though there be debt 
or damage, recovered by a judgment had by the deceaſed, 
until execution be made this ſhall not be eſteemed aſflets 
in the hands of the executor or adminiſtrator. - So it 
the executor bring an action of treſpaſs againſt ano- 
ther de bonis afportatis in vita teſtatiris, for goods car- 
ried away in the life of the teſtator, and he have a judgment 


= Pag. 28—37. 
© Shep, Touch. 47þ 


Shep. Touch. 472, 
2 Vent. 358. 
Shep. Touch. 472. 
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for damages; in this caſe, until he hath recovered by ac. 


tion, it ſhall not be eſteemed aſſets in his hands. And if the 


judgment be erroneous, and the execution avoidable ; in this 


caſe, although it be recovered and gotten in poſſeſſion, yet it 


ſhall not be eſteemed aſſets. And therefore, if one ſue ano- 
ther, and recover againſt him as adminiſtrator of J. S. and af- 
ter a teſtament made by J. S. is produced and proved, and 
thereby an executor is made; in this caſe the money recovered 
by the adminiſtrator ſhall not be ſaid to be aſſets in his hands 
as to any of the creditors ; becauſe the executor may recover 
it from him, or the debtor will have it again. And if the ex- 


ecutor or adminiſtrator never recover, or get the thing into 


his poſſeſſion, he ſhall never be charged, eſpecially where he 
has done his beit to get it, and cannot, 


Ir one covenant to make a leaſe for years to the deceaſed, ' 


his executors or adminiſtrators, and after his death the leaſe 
is made to the executor or adminiſtrator accordingly ; in this 


cafe, this leaſe ſhall be ſaid to be aflets in his hands, and he 


{hall be chargeable for ſo much to any creditor *. And if an 


executor renew, he ſhall account for the new leaſe as well as 
the old, for the benefit of the creditors . And whatſoever 
the executor or adminiſtrator muſt be forced to ſue for by the 
name of executor or adminiſtrator, being recovered, ſhall be 
eſteemed aſſets in his hands . And if an executor recovers 


{as executor) things in chancery by equity, theſe things reco- 
vered ſhall be aſſets i 


ALTHOUGH the thing be extinct, and gone as to the exe- 


cutor and adminiſtrator himſelf, yet it may have its being, 


and be accounted aſſets as to creditors and legatees. And 
therefore, if an executor or adminiſtrator have a leaſe for 
years of land, in the right of the deceaſed, and afterwards he 
purchaſes the 3 of the land (whereby the leaſe is 
drowned), yet in this caſe the leaſe ſhall continue to be aſſets 
as to creditors and legatees b. And if an executor ſurren- 
ders a term of years which he had as executor to him in 
reverſion, it is not extinct as to him, but ſhall ſtill remain 
aſſets in the executor to ſatisfy debts and legacies . And if 
the debtee make the debtor his executor, or the debtee die 
inteſtate, and the adminiſtration is.committed to the debtgr ; 


* Shep. Touch 473. © 1 Ro!l's Abr. 920, 
© 2 Cha, Ca. 208. : * Shep. Touch 473. 
Shep. Touch, 473+ i 1 Co, Rep. $7. 
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in theſe caſes the debt ſhall be ſaid to continue, and ſhall de 
' eſteemed aſſets for ſo much as to other creditors *. 


THE goods and chattels of other men in the hands, of the 
executor or adminiſtrator, that were in the poſſeſſion of the 
' deceaſed, if he had no right to them, or if he had, and they 
do not belong to the executor, will not make the executor or 
adminiſtrator chargeable; for theſe ſhall not be eſteemed aſ- 
ſets in his hands. And therefore, if the goods of another man 
be amongſt the goods of the deceaſed, and thefe come toge- 
ther into the hands of the executor or adminiſtrator; theſe 
goods that are the goods of another ſhall not be ſaid to be aſ- 
ſets in the hands of the executor or adminiſtrator. And if the 
executor receive a rent that belongs to the heir, this rent ſhall 
not be ſaid to be aſſets in his hands: and hence it is, that if 

the deceaſed were outlawed at the time of his death, his goods 
and chattels are not to be accounted aſſets, for they are none 
of his u. 

A RELEASE of a certain debt due to the teſtator makes it 
aſſets in the executor's hands; becauſe it ſhall be intended he 
would not have made the releaſe unleſs the money had been 
paid to him a. And if an executor puts in ſuit a bond of 1001. 
for performance of covenants, and the parties ſubmit to an 
award, and it is awarded that the obligor ſhall pay 7ol. in full 
ſatisfaction, and that the executor ſhall releaſe, which is done 
accordingly : it ſeems, that the executor ſhall be taken to 
have aſſets to the value of the whole 100l. for though by the 
award he was compelled to releafc, it was his own act to ſub- 
mit to the arbitrament . 


Ir a man hath a leaſe for years worth 20l. per annum at 
the rent of 51. and he die; in this, caſe not the whole value 
of the land, but ſo much as is above the rent, ſhall be ſaid 
to be aflets in the hands of the executor or adminiſtrator v. 
As, where an executor has a leaſe for years of the value of 


* Shep. Tonch. 45-4. ® 3 Leon. 83. 
» Shep. Touch. 474. P Shep. Touch. 474. 
> 1 Nelſ. Abr. 262, of . 
200. 
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201. a year, rendering rent of 10]. a year; it is aſſets in his 
hands only for 10l. over and above the rent .- By the fta- 
tute of the 14 Geo. II. c. 20. before mentioned, it is en- 
acted, that eſtates pur auter vie, in caſe there be no ſpecial 
occupant * thereof, of which no deviſe ſhall have been made 
according to the ſtatute of the 29 Car. II. c. 3. or ſo much 
thereof as ſhall not have been ſo deviſed, ſhall go and be ap- 
plied and diſtributed in the ſame manner as the perſonal 
eſtate of the teſtator or inteſtate, And by this ſtatute of 
Car. II. an eſtate pur auter vie ſhall be aſſets in the hands of 
the heir, if he has it as ſpecial occupant, 


IF there is a mortgage for years (whatever be the number), 
this is aſſets at law; — the whole intereſt is not gone 
from the mortgagor, the reverſion in fee being left in him: 
but if it is a mortgage in fee, it is only aſſets in equity, be- 
cauſe the legal eſtate is gone out of the mortgagor *. If the 
heir of the mortgagee forecloſes the mortgagor, yet the land 
ſhall go to the executor, unleſs the heir pays him the mort- 
gage money, and then he may have the benefit of the 
mortgage . When upon a mortgage, money is made paya- 
ble to the heir or executor, in that caſe, before or at the day 
of payment, the mortgagor hath election to pay it to ei- 
ther ; but after the day of payment is paſt, and the mortgage 
forfeited by law, though equity doth give the mortgagor re- 
lief, ſo as upon the payment of the money, he ſhall have his 
land, yet equity will not revive the election of the mortgagor 
to pay it to the heir or executor ; but then he ſhall be forced 
to pay it to the executor ; becauſe it came out of the perſonal 
eſtate of the teſtator, and thither it ſhall return, But if in 
the mortgage neither heir nor executor is mentioned, then, 
after the death of the mortgagee, the law determines it to bg 
paid to the executor *. 


THe intereſt which a maſter hath in a ſervant is not aſſets 
in the hands of an executor ; for a ſervant whoſe maſter is 
dead, is legally diſcharged, and is not ſervant either to the heir 
or executor x. But the intereſt which one hath in an appren- 


q4 Cro. Eliz, 712, . eſtate ſhall go after the leſſee's death, 
Pag. 30. | 4 Burn's Ecclef. Law, 60. 
* A ſpecial occapant, is, where an © Ibid. 276. 
eſtate for life is made to a man and his u 2 Vern. 67. 
heirs ; in ſuch caſe the heir ſhall have 2 Freem. 20, Co, Litt, 208. b. 
the eſtate, after the deceaſe of his an- Note 1. 13 edit. 
ceſtor, as ſpecial occupant, or as a perfon * Went: 55. 
particularly deſcribed, to whom the : 
E tice, 
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tice, is different from that in a ſervant, of which we ſhall ſee 
more hereafter J. — The intereſt in the liberty of a priſoner 
in execution for debt, is a chattel perſonal, and ſhall go to 
the executors *. 


Havins ſeen, in the former part of this ſection, that the 
adminiſtrator has very large powers conferred on him by the 
law, here we may obſerve, that all acts done by him, as long 
as the adminiſtration continues in force, are good, and even 
though it be afterwards revoked or repealed. But there is a 
difference taken (6 Co. 18) when an adminiftration is re- 
pealed upon a citation, or upon an appeal. If it is upon an 
appeal, which ſuſpends the adminiſtration, all acts after ſuch 
ſuſpenſion are void: if it is repealed upon a citation, all the 
acts of the adminiſtrator, till the repeal are good; for by the 
Citation the grant of the adminiſtration is not ſuſpended ; 
therefore, if the adminiſtration be repealed, all acts done by an 
adminiſtrator, whicha rightful adminiſtrator might have done, 
ſhall be allowed; for in them he acted in the place of a 
. rightful adminiſtrator *® But if there is any fraud, a creditor 
may have relief upon the ſtatute of the 13 Eliz. c. 5. —As 
it hath often been the caſe to the defrauding of creditors, that | 
ſuch perſons who were to have the adminiſtration of the goods 
of others dying inteſtate committed unto them, if they re- 
quired it, would not accept the ſame, but ſuffered or procured 
the adminiſtration to be granted to ſome ſtranger of mean 
eſtate, and not of kin to the inteſtate ; from whom them- 
ſelves, or others by their means, took deeds of gift, and au- 
thorities by letters of attorney, whereby they obtained the eſtate 
of the inteſtate into their hands, and yet ſtood not ſubject to 
any debts by him owing ; it is enacted by the ſtatute of the 
43 Eliz. c. 8. That every perſon who ſhall obtain any goods 
or debts of any perſon dying inteſtate, upon any fraud as is 
above mentioned, or without ſuch valuable conſiderations as 

ſhall amount to the value of the ſame goods or debts, or there- 

abouts (except it be in ſatisfaction of ſome juſt and principal 
debt of the value of the ſame goods or debts to him owing 
by the inteſtate), ſhall be charged as executor of his own 
wrong, ſo far as ſuch goods and debts will ſatisfy. 

Ir a ſtranger takes upon him to act as executor, without 
any juſt authority (as by intermeddling with the goods of the 
deceaſed, and many other tranſactions), he is called in law 


Y Pag, 58. * Comyns, 150. 
2 Law of Teſt. 341, b 6 Co, Rep. 19. A 
| executor 
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executor of his own wrong, de ſon tort; and is liable to all tha 
trouble of an executorſhip, without any of the profits or ad- 
vantages: but merely doing acts of neceſſity or. humanity, as 
locking up the goods, or burying the corps of the deceaſed, 
will not amount to ſuch an intermeddling, as will charge a 
man as executor of his own wrong. Such an one cannot 


bring an action himſelf in right of the deceaſed; but actions 


may be brought againſt him. He is chargeable with the debts 
of the deceaſed ſo far as aſſets come to his hands; and, as 
againſt creditors in general, ſhall be allowed all payments 
made to any other creditor in the ſame or a ſuperior degree, 
himſelf only excepted. And though, as againſt the rightful 
executor or adminiſtrator, he cannot plead ſuch payment, yet 
it ſhall be allowed him in mitigation of damages ; unleſs, per- 
haps, on a deficiency of aſſets, whereby the rightful executor 
may be prevented from ſatisfying his on debt .. As the 
executor of his own wrong is liable to the ſuit of the rightful 
executor, creditors, or legatees; ſo alſo, in caſe of his death, 
are his executors or adminiſtrators liable, by the ſtatute of the 
30 Car. II. c. 7. although in other caſes a perſonal wrong dies 
with him that did it © 


SECTION THE FIFTH. 


tus ADMINISTRATOR's OFFICE AND DU. 
TY in PAYING DEBTS. 


IN payment of debts the executor or adminiſtrator muſt ob- 
ſerve the rules of priority; otherwiſe, on deficiency of 
aſſets, if he pays thoſe of lower * firſt, he muſt anſwer 
thoſe of a higher out of his own eftate*®. And as to debts of 
equal degree, he may, as we have before ſeen, retain what is 
due to himſelf, 

Fixsr, The executor or adminiſtrator may pay all funeral 
—— and the expence of taking the letters of adminiſtra- 


tion . But as to funeral charges it is ſaid; that in ſtrictneſa, 


| © Black, Com. 2 V. 507, An exe- tor given after the bringing the action, 
cutor de ſon tort, cannot diſcharge by the creditor, Curtis v. Vernon, 
himſelf from an action brought by a Eaſter, 30 Geo, III. 3 Durnf. and Eaſt. 
creditor, by delivering over the ef- Rep. 587, 
fefts to the rightful executor after 4 Burn's Ecclef, Law, 191. 
the action it brought, Nor can he re- Black. Com. 2 V. 511. 
tain for his own debt of a higher na- f Pag. 27. 
ture by conſent of the rightful — © Black, Com, & V. $11; 
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no funeral expences are allowed againſt a creditor, except for 
the coffin, ringing the bell, parſon, clerk, and bearer's fees; 
and not for pall or ornaments, And in general it is ſaid, 
that no more than forty ſhillings for funeral expences ſhall be 
allowed againſt creditors !. | 

SECONDLY, Debts due to the king on record or ſpecialty, 
are to be paid k. But this muſt be underſtood of ſuch debts 
as are due to the king only by matter of record or ſpecialty, 
and not of ſums of money due to the king upon wood ſales, 
or ſales of his minerals, 2 which no obligation is given; or 
for amercements in his courts baron or courts of his honours, 
which be not courts of record; or for fines of copyhold 
eſtates there; or of forfeitures to the crown of debts by con- 
tract due to any ſubject. by outlawry or attainder, until office 
thereupon found!. | 

THriRÞLy, Such debts are to be paid, as are by particular 
ſtatutes to be preferred to all others; as by ſtatute 30 Car. II. 
c. 3. are the forfeitures for not burying in woollen ; and by 
ſtatute 17 Geo. II. c. 38. is the money due from overſeers 
on poors rates; and by ſtatute 9 Ann. c. 10. the money due 
for letters at the poſt- office m. As to the forfeitures for not 
burying in woollen, theſe by the ſtatute 30 Car. II. c. 3 ſect. 4. 
ſhall be paid out of the eſtate of the perſon deceaſed, before 
any ſtatute, judgment, debt, legacy, or other duty whatſoe- 
ver. And as to money due from overſeers, by the ſtatute of 
17 Geo. II. c. 38. ſet. 3. if any overſeer of the poor ſhall 
die, his executors or adminiſtrators ſhall, within forty days, 
after his deceaſe, pay out of the aſſets all money remaining 
due, which, he received by virtue of his office, before any of 
his other debts are paid. And as to money due for letters to 
the poſt- office, by the ſtatute 9 Ann. c. 10. ſet. 30. this 
ſhall be preferable in payment before any debt due to any pri- 
vate perſon, 

FouRTHLY, Debts of record are to be paid, as Jude. 
ments (docketted according to the ſtatutes 4 & 5 W. & . 
c. 20.), ſtatutes and recognizances. A debt of record is a 
ſum of money which appears to be due by the evidence of 
a court of record, as, when any ſpecific ſum is adjudged 
to be due from the defendant to the plaintiff, on an action 
or ſuit at law. This is a contract of the higheſt nature, 
being eſtabliſhed by the ſentence of a court of judicature. 


h x Salk, 196, x | 12 New Abr. 432. Com, Dig. Ad- 
13 Atk. 249. miniſtration (C). 
* Black. Com. 2 V. 511. m Black, Com. 2 V. 511. 


Recognizances 


„ „ „% ĩ· ] . my. 


who dies without W1LL or TESTAMENT. 33 


Recognizances alſo ate a ſum of money recognized or ac- 
knowledged to be due to the crown or a ſubject, in the pre- 
ſence of ſome court or magiſtrate, with a condition that ſuch 
acknowledgment ſhall be void upon the appearatice of the 
party, his good behaviour, or the like : and theſe, together 
with the ſtatutes merchant and ſtaple, &c. if forfeited by non- 
performance of the condition, are alſo ranked among the laſt 
principal claſs of debts, viz. debts of record; ſince the contract 
on which they are founded is witneſſed by the higheſt kind 
of evidence, viz. by matter of record u. As to judgments, 
they are not only thoſe had againft the deceaſed in his life- 
time, but alſo debts upon judgments (although by mere con- 
feſſion, and without defence), had againſt the executors or 
adminiſtrators for the debts of the deceaſed . And of two 


judgments, he who firſt ſues execution muſt be preferred; 


but before, it is at the election of the executor or adminiſtra- 
tor to pay which he pleaſes firſt . It is not neceſſary, that the 
judgment be limited to the courts at Weſtminſter ; but if it 
be obtained in any court of record, which hath power to hold 
plea by charter or preſcription of a debt above 40s. it is ſuffi- 
cient, For though upon ſuch a judgment execution cannot 
there be had, but of ſuch goods as are within the juriſdiction 
of that court ; yet, if the record be removed into chancery by a 
certiorari, and there by mittimus into one of the benches, then 
execution may be had upon any goods in any county of Eng- 
land a. But a judgment not docketted, according to the ſta- 
tutes 4 & 5 W. & M. c. 20. ſhall not affect any lands as to 
purchaſers or mortgagees; or have any preference againſt 
heirs, executors or adminiſtrators, in the adminiſtration of the 
eſtates of their anceſtors, teſtators, or inteſtates. Which ſta- 
tutes, in order to render more eaſy the finding of ſuch judge 
ment entered, direct in what manner alphabetical liſts ſhall be 
made of judgments by confeſſion, non ſum informatus, or nihil 
dicit, in any of the courts of record at Weſtminſter ; to the 
reſpective offices of which any perſon may reſort and ſearch, 
on paying 4d. for every term's ſearch. 


„ Black. Com. 2 V. 465, 317. P Treat. of Eg. 112, 
» Law of Exec, 39. 4 $winb, 456. 
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Ir was decreed in the exchequer, that creditors by judge 
ment at law, and creditors by decree in equity, ſhall be paid 
equally without any preference”. And it is now become the 
eſtabliſhed doctrine, that a decree of the court of chancery is 
equal to a judgment in a court of law; and where an execu- 
trix, whoſe — was greatly indebted to divers perſons, 
in debts of different natures, being ſued in chancery by ſome 
of them, appeared and anſwered immediately, admitting their 
demands (ſome of the plaintiffs being her own daughters); 
other of the creditors ſued the executrix at law, where the 
decree not being pleadable, they obtained judgments ; yet the 
decree of the court of chancery, being for a juſt debt, and 
having real priority in point of time, not by fiction and re- 


lation to the firſt day of term, was preferred in the order of 


m—_ to the judgments, and the executrix protected and 
indemnified in paying a due obedience to ſuch decree, and all 
proceedings againſt her at law ſtayed by injunction. This 
being firſt decreed by the maſter of the rolls, was atfirmed by 
lord Talbot, and his lordſhip's decree was affirmed in parlia- 
ment As to ſtatutes, and recognizances, before men- 
tioned, theſe ſtanding in qual degree, it is at the adminiſtra. 
tor's election, to give precedency to which he pleaſes :. But 
thoſe which are forfeited ſhall be preferred before thoſe which 


are for the performance of covenants not broken”, And nei- 


ther between one ſtatute and another, doth the time of anti- 
m_ give any advantage as touching the goods of the conu- 
or, but he who firſt ſeiſeth them by execution is preferred ; 
and before ſuing of execution, the executor may give prece: 
dency to either “. T- 


| MonrTGAGEs may alſo be reckoned among this laſt men- 
tioned claſs of debts ; for where a man mortgages land, and 
covenants to pay the money, and dies, the perſonal eſtate of 
the mortgagor ſhall, in favour of the heir, be applied to ex- 
onerate the mortgage. And though there be no covenant 
in the deed for the payment of the mortgage money, yet the 


perſonal eſtate ſhall be liable in the hands of the executor 7, 


A mortgage is a charge upon the perſonal eſtate, as well as 
upon the lands mortgaged; and the perſonal eſtate is primarily 
liable: for a mortgage is a general debt, and the land is only 


r Bunb. 48. u Swinb. 457. 
* In May 1737. 3 P. Will. 42. il. 
Caſ. Talb. 217. * 2 Salk, 449. 
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as ſecurity 2. It was decreed at the rolls, that mortgages were 
to be paid before judgments and recognizances : but upon 
an appeal to the houſe of lords, it was adjudged, that mort- 

ages are not to be preferred to other real incumbrances ; 
- that mortgages, ſtatutes, and recognizances, ſhall take 


place according to their priority, and as they ſtand in order 


of time ®, 


FiFTHLY, Debts by ſpecialty or ſpecial contract are to be 
paid. When a ſum of money becomes, or is acknowledged 
to be due, by deed or ſpecial inſtrument under ſeal ; ſuch as 
by deed of covenant, by deed of fale, by leaſe reſerving rent, 
or by bond or obligation; it is conſidered a debt by ſpecialty ; 
and ſuch debts are looked upon as the next claſs after thoſe 
of record, being confirmed by fpecial evidence under ſeal d. 
And reat arrear, and unpaid by the inteſtate, is equal to a 
debt by ſpecialty ; for this ſavouring of the realty, the admi- 
niſtrator can no more wage his law © againſt ſuch a debt, than 
he can to a debt by ſpecialty . Where an action of debt was 
brought againſt an executor, for rent reſerved on a parol leaſe, 
after the leaſe was determined, and the executor pleaded that 
the teſtator entered into an obligation, and that he had not 
aſſets above 51. which were not ſufficient to diſcharge this 
obligation; on demurrer, it was reſolved, that this rent, 
though reſerved on a parol leaſe, was yet equal to an obliga- 


tion, and that it ſtill remained in the realty, though the term 


was determined ©, 


* 1 Atk, 487,-For where the per- 
fonal eſtate may not be liable to pay 
the mortgage money. See Mortgage 
in the index, 

Earl of Briflol, and Hungerford, 
T. 1705, 2 Vern. 524. 

d Black, Com. 2 V. 465, 511. 

© To wage law is, where the de- 
fendant ſwears that he does not owe 
the plaintiff any things This was more 
common formerly than it is now. It 
is now only in actions of debt upon 
fimple contract, or for amercement, 


in actions of detinue, and of account, 


where the debt may have been paid, 
the goods reſtored and the account 
balanced without any evidence of ei- 
ther, that the defendant is admitted 
to wage his law; and not where there 
is any fpecialty by bond or deeds And 


as the defendant is only allowed to 
wage his law in an action of debt; at 
preſent, one ſhall hardly hear of an 
action of debt brought upon a ſimple 
contract, that being ſupplied by an 
action of treſpaſ on the cale, for the 
breach of a promiſe or aſſumpſit; and 
this being an action of treſpaſs, no 
law can be waged therein. So that 
wager of law is now quite out of 
uſe, being avoided by the mode of 
bringing the action, but ſtill it is not 
out of force. And therefore, when a 


new ftatute inflits a penalty, and 


gives an aftion of debt for recover- 
ing it, it is uſual to add, in which 
no wager of law ſhall be allowed, 
Black, Com. 3 V. 341, 347+ g 

4 2 New Abr. 434. 

bid. 
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As to a bond, any voluntary bond is good againſt an exe- 
cutor or adminiſtrator, unleis ſome creditor be thereby de- 
prived of his debt: but if the bond be merely voluntary, a 
real debt (though by ſimple contract only) ihall have the pre- 
ference. But if there be no debt at all, then a bond, how- 
ever voluntary, muſt be paid by the executor f, And although 
the executors are not named in an obligation, yet the law will 
charge them, for that they repreſent the eſtate of the teſtator. 
And the law is the ſame of adminiſtrators. But the heir ſhall 
not at any time be charged without expreſs mention of the heir 5, 

BE TORE we procced to conſider the laſt ſpecies of debts, 
912, debts by ſimple contract, we may here make ſome ob- 
ſervations on what has been ſaid concerning debts of record, 
and debts by ſpecialty, and ſpecial contract. As to debts of 
record, we may obſerve, that the executor ought to take no- 
tice of theſe at his peril b. But as to debts due by bond, or 
other ſpecialties, although the law requires that debts ſhall 
be paid according to their ſuperiority, as herein ſet forth ; yet, 
an executor may pay a debt on a ſimple contract before a ſpe- 
cialty, if he hath no notice of fuch ſpecialty ; for other wiſe it 
might be in the power of the obligee to ruin the executor 
by keeping his bond in his pocket, until the executor ſhall 
have paid away all the aſſets, in diſcharging ſimple contract 
debts i. Reſpecting obligations, if there be divers of the like 
kind, it ſeemeth to be in the power of the executor to diſ- 


charge which obligation, and to gratify which of the credi- 


tors, he thinks fit (in like manner as was before ſaid re- 
ſpecting debts of record *): which being done, the other credi- 
tors are without remedy, if there be no aſſets ; unleſs the day 
of payment in the one obligation is expired, and the day of pay- 
ment in the other obligation is not yet come; in which caſe, 
the former obligation is to be firſt ſatisfied ; or unleſs there 
be ſuit commenced for ſome obligation, for then it is not in 
the power of the executor to diſcharge another obligation for 
which no action is brought, in prejudice of the former ſuit. 
But an executor may confeſs judgment on one obligation, and 


f 3 P. Will. 222. Comyns, 255. z 2 New Abr, 435» 
© Dyer, 23. os * Page 54. 
* 2 New Abr. 435. 
plead 


d 
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plead that judgment to an action brought on another obliga- 
tion. And if there be two obligations, and the two ſeveral 
creditors bring ſeveral actions againſt the executor, he that firſt 
obtains judgment mult be firſt ſatified i. 


Durs upon judgments, recognizances, mortgages, bonds, 
and other like ſpecialties, ſhall carry intereſt: ſo intereſt hath 
alſo been allowed upon demands due by covenant, althou 
it was objected that they were not liquidated, and only found 
in damages "—Intereft of an annuity being decreed by the 
lord chancellor from the very day it became due, Mr. Peere 
Williams adds a query as to this, and _ it ſeems the ar- 
rears ſhould carry intereſt only from the firit day of payment 
next after the arrears of the annuity became dus; if payable 
half-yearly, then from the next half-year day; if quarterly, 
then from the next quarter day; and ſo has been the common 
rule in theſe caſes”. Where a man prays ſatisfaction for 
a ſimple contract debt, merely out of perſonal aſſets, a court 
of equity will of courſe direct the debt to be paid with intereft, 
to be computed from one year after the teſtator's death * 


DEBTs by ſimple contract, which are the laſt ſpecies of 
debts to be paid, are ſuch where the contract upon the obliga- 
tion ariſes, is neither aſcertained by matter of record, nor 
yet by deed or ſpecial inſtrument, but by mere oral evidence, 
the moſt ſimple of any; or by notes unſealed, which are 
capable of more eaſy proof, and therefore are only better 
than a verbal promiſe ; and this lait ſpecies of debts may be 
branched out into a variety of obligations, through the nu- 
merous contracts for money, which are not only expreſſed 
by the parties, but are virtually implied in law ?. Debts by 
ſimple contract, though poſtponed to all others, an executor, 
or adminiſtrator, is bound to pay as far as he hath aſſets a. Yet 
if no ſuit is commenced againſt him, he may pay one creditor 
in equal degree his whole debt, though he has nothing left 
for the reſt: for without a ſuit commenced, the executor has 
no legal notice of the debt . And no action ſhall be brought 
whereby to charge an exccutor or adminiſtrator, upon any 
ſpecial promiſe, to anſwer damages out of his own eſtate 
unleſs the agreement upon which ſuch aCtion ſhall be brought 
or ſome memorandum or note thereof {hall be in writing, 


1 2 New Abr. 434- Swinb. 457, 458. on debts under Intereſt, in the Index, 
m 14 Vin. Abr. tit. Intereſt. ? Black, Com. 2 V. 466, 5 1 
" 1 P. Will. 541, 4 2 New Abr. 434. 

® Barnard, 229. See more of Intereſt Black. Com, 2 V. 512, 
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and ſigned by the party to be charged therewith, or ſome other 
perſon thereunto by him lawfully authorized *. 

As to the intereſt a man hath in an apprentice : it-was held 
by Holt, chicf juſtice,. that by the cuſtom of London, the 


executor of the maſter ſhould put the apprentice to another 


maſter of the ſame trade ; and that in other places it would 
be very hard to conſtrue the death of the maſter to be a diſ- 
charge of the covenants ; though he admitted that the cove- 
nant for inſtruction had been conſidered as cancelled, but 
that he ſtill continued an apprentice with the executor as to 


- maintenance *, . And where a maſter received with an ap- 
prentice 250l. and died within two years, the apprentice 


during that time having been employed only in inferior affairs ; 
it was decreed, after debts on ſpecialties were paid, that the 
executors ſhould repay 250l. as a debt due on fimple contract, 
deducting after the rate of 20l. a year for the maintenance 
of the apprentice, during the time he lived with his maſter . 
In an action of debt on bond, conditioned for Matthias 
Anderſon's performance of the covenants in an indenture of 
apprenticeſhip, whereby he was bound to the plaintiffs teſ- 
tator, who was a mariner : the defendant pleaded that An- 
derfon ſerved faithfully to the death of the teſtator : the plain- 
tiff replied, that ſince the death of the teſtator, Anderſon 
had abſented from her ſervice : to which there was a demur- 
rer. And after argument at bar, the chief juſtice delivered 
the reſolution of the court, viz. That they were all of opi- 


nion, the defendant ſhould have judgment; and the execu- 


trix could maintain no fuch action. The binding was to 
the man, to learn his art, and ſerve him, without any men- 
tion of executors. And as the words are confined, ſo is the 
nature of the contract ; for it is fiduciary, and the lad is 
bound from a perſonal knowledge of the integrity and ability 
of the maſter v. In a late caſe wherein it being con- 
tended, that the contract between a maſter and his apprentice 
is merely perſonal and dies with the maſter ; it was ſaid by 
lord Mansfield, that though an apprentice is not ſtrictly 
aſſignable, nor transmiſſible, yet, if he continue, with the 
conſent of all parties and his own, it is a continuation of the 
apprenticeſhip *. | 


® Stat. 29 Car, II. c. 3. ſect. 4. 

© 1 Salk, 66. 

n Soam again Bowden and Eyles, 
in Chancery, M. 30. Geo. Il, Ch. 
Ca. Finch, 396. 

Baxter agamſt Burficld, T. 12. 
Geo. II. Str. 1115. 

* The King again/? the inhabitants 
ef Stockland. King's-Bench. H. 19. 
Geo. III. Doug. Rep. 70. 2 Edit.— 


Where the maſter becomes bankrupt 
commiſſioners recommend it to the 
creditors to allow the apprentice 
a groſs ſum out of the eſtate for the 
purpoſe of binding him to another 
maſter, which is conſidered as an 
indulgence, and not a right. Tra- 
der's and Conveyancer's Guide and 
Guard, Caar, VI. 


In 
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In reſpect to legal and equitable aſſets; if a man poſſeſſed 
of a term for years, mortgages it, and dies, leaving debts, 
ſome by bond, and ſome by ſimple contract, the equity of re- 
demption is equitable aſſets, and ſhall be liable to all the debts 
equally Y, ——A leaſe for years, or a bond, or grant of an an- 
nuity taken in a truſtee's name, being perſonal aſſets, ſhall 
be applied in courſe of adminiſtration *; that is, as has been 
ſhewn. The diſtinction ſeems to be this; where there are 
— aſſets, that is, aſſets which are liable at law without the 
help of equity, there the executor may apply them, according 
to the courſe of law, which allows and requires a preference 
to be made as hath been mentioned ; but where there are 
only equitable aſſets, that is, aſſets which are not liable, with- 
out the help of a court of equity, in ſuch cafe, the court will 
direct the application thereof, according to that courſe which 
ſeems mpſt equitable and juſt, that is to pay every creditor 
his ſhare in proportion :. So where the aſſets are partly le- 
gal, and partly equitable, although equity cannot take away 
the legal preference on legal aſſets; yet where one creditor 
has been partly paid out of ſuch legal aſſets, wien ſatisfac- 
tion comes to be made out of equitable aſſets, the court will 
poſtpone him till there is an equality, in ſatisfaction to all the 
other creditors out of the equitable aſſets err 
to ſo much as the legal creditor has been ſatisfied out of the 
legal aſſets b. Of which further mention will be made in treat- 
ing on aſſets in a ſubſequent part of our work ©. 

AnD now we ſhall return to the ſubject of paying debts 
with legal aſſets in ſuch manner as the law requires, If one 


that hath a debt due to him from the deceaſed upon a ſimple 


contract or the like, ſue the executor or adminiſtrator for it, 
and there be debts due to others upon bonds and ſpecialties, 
unſatisfied ; in this caſe, the executor or adminiſtrator may not 


3 P. Will. 341. 

2 2 Vern. 764. 3 P. Will. 342. 

* 4 Burn's Eccleſ. Law, 297. To 
determine the difference between /egal 
and cquitable aſſets where land hath been 
deviſed for payment of debts, a diſtinc- 
tion hath been made where the ſame 
perſons that were truſtees to ſell the 
land were executors, and where they 
were not. The generality of the old 
Caſes determine that money ariſing by 
ſale of land deviſed to, or ſubject to the 

wer of exgeutors, to ſell for payment 
of debts and legacies, ſhould be /egal aſ- 
ſets in their hands (although tbey could 


not be charged with the value of the 
lands before ſale). Yet ſome of the 
old caſes, conſidering the deviſee, &c. 
in the double character of truſtee and 
executor, preferred the former, and 
conſequently made the aſſets -quirable z 
and the modern caſes incline itrongly 
to this conſtruction; yet it ſeems that 
where an eſtate deſcends to the heir 
charged with the payment of debts, 
it will be legal aſſets. 2 P. Will. 416. 
Note 2. 4 Edit. 

d 4 2urn's Eccleſ, Law, 297. 
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pay this debt, nor may he ſuffer the plaintiff to recover in his 
action; for if he doth, and he hath not aſſets beſides to ſatisfy 
the debts due upon bonds and ſpecialties, he muſt ſatisfy ſo 
much out of his on eſtate, as he hath ſo paid, or ſuffered to 
be recovered from him; for then in caſe of an action brought, 
he is to plead and to ſet forth theſe debts upon ſpecialties, and 
to ſay that he hath no more than what is ſufficient to ſatisfy 
them; and thereby he ſhall bar the plaintiff in his action. In 


like manner it is, if one that hath a debt due to him from the 
deceaſed upon an obligation, ſue the executor or adminiſtra- 
tor thereupon, and there be debts due to others upon judgments» 
ſtatutes, or recognizances, and the executor or adminiſtrator 
ſuffer the plaintiff to recover the debt due upon the obligation, 
for want of pleading the judgments, &c. in this caſe he muſt 
pay ſo much out of his own eſtate, towards the ſatisfaction of 
the ſaid debts due upon judgments, &c. as he hath paid of 
the debt due upon the obligation. But here it muſt be ob- 
ſerved, that no judgment or ſtatute that is diſcharged, or is 
left and ſuffered to lie by agreement to bar others of their 
debts, ſhall be any bar to others that ſue for their due debts 
upon obligations, &c.; and therefore if any executor or ad- 
miniſtrator ſhall plead ſuch judgments, &c. in bar of any 
other debt ſued for by any other creditor, the creditor may, 
by fpecial pleading, ſet forth this matter of covin, and avoid 
the plea and bar of the executor or adminiſtrator . 

In an action of debt, againſt an executor, if the defendant . 
plead fully adminiſtered, and any aſſets be found in his hands, 
although there be not to the value of the debt; yet the plain- 
tiff ſhall have judgment for his whole debt of the goods of the 
teſtator e. But if it be found that he had nothing his hands; 
the judgment ſhall be, that the plaintiff ſhall take nothing by 
the writ, and ſhall not have judgment of the debt; for he hath 
waved this advantage by taking of the iſſue, and judgment is 
to be given upon the verdict . Where a teſtator is much 
indebted, and the executor is deſirous to be rid of the aſſets, 
his ſafeſt way is, to file a bill in chancery againſt the creditors, 
to the end they may, if they think fit, conteſt each other's 
debts, and diſpute who ought to be preferred in payment *. 

Shep. Touch. 457. f Ibid. | 


* x Roll's Abr. 929. © 2 Vein. 37s 8 
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S2CTIOaN THE-ALX TH 
or ACCOUNTING BEFORE THE ORDINARY. 


BY the ſtatute of the 22 & 23 Car. II. c. 10. the ordinaries 

ſhall and may proceed and call adminiſtrators to account 
for and touching the goods of any perſon dying inteſtate, and 
upon hearing and due conſideration thereof, order and make 
juſt and equal diſtribution of what remains clear (after all 
debts, funerals, and juſt expences, of every ſort, are allowed 
and deducted); and the ſame diſtributions decree and ſettle, 
and compel ſuch adminiſtrators to obſerve and pay the fame, 
by the due courſe of his majeſty's eccleſiaſtical laws: ſaving 
to every one, ſuppoſing himſelf or themſelves aggrieved, their 
right of appeal, as has been always in ſuch caſes uſed. But by 
the ſtatute of the 1 Jac. II. c. 17. ſect. 6, it is provided, as 
was before mentioned, that no adminiſtrator ſhall be cited ac- 
cording to the ſaid act of the 22 & 23 Car. II. c. 10. to ren- 
der an account of the perſonal eſtate of his inteſtate (otherwiſe 
than by an inventory or inventories thereof), unleſs it be at the 
inſtance or proſecution of ſome perſon in behalf of a minor, or 
having a demand out of ſuch perſonal eſtate as a creditor or next 
of kin, nor be compellable to account before any of the ordi- 
naries or judges, by the ſaid act empowered and appointed to 
take the ſame, otherwiſe than is aforeſaid ; any thing in the ſaid 
act to the contrary notwithſtanding, —— The account muſt be 
paſſed before the ſame judge, or his ſurrogate or ſueceſſor, that 
grants the adminiſtration. 

Ir any perſon having intereſt ſhall call the adminiſtrator 
to exhibit a true, full, and perfect inventory of the goods of 
the deceaſed which have come to his hands, and to give an ac- 
count of his adminiſtration thereof; he who is called in ſueh 
caſe, is bound perſonally to exhibit ſuch inventory and ac- 
count, and (if the adverſe party demand it) to take a corporal 
oath of the truth thereof i. And as proofs made upon the ac- 
count, at the inſtance of ſome one or more perſons having 


Page 15, i Onghton's Ordo Jud. 345. 
intereſt, 
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intereſt, do not bind others who are not parties to the ſuit 
therefore to prevent multiplicity of actions, it behoves the ad- 
miniſtrator, when he is cited by any one of the parties to render 
an account, to cite the next of kindred in ſpecial, and all others 
| in general, having or pretending to have intereſt in the goods of 
| the deceaſed to be preſent, if they think fit, at the rendering and 
| paſſing the account; And then upon their appearance, or con- 
q tempt in not appearing, the judge will proceed to give ſen- 
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tence; and the account thus determined will be final k. 

Ax executor or adminiſtrator ſhall be allowed all reaſonable 
| expences, as well in law-ſuits, as for other honeſt purpoſes : 
| And this reaſonableneſs of expences to be ſuch, as that he may 
receive thereby neither profit nor loſs l. And therefore he 
ſhall be allowed his expences in ſecular courts, over and above 
ſuch coſts as were allowed there n. 

In an action of debt upon a bond entered into by an admi- 
niſtrator to the ordinary, upon taking letters of adminiſtration, 
the queſtion was, Whether an adminiſtrator, by virtue of 
this obligation, was bound to go, and give in his account 
in the ſpiritual court without being cited ? And by Holt, 
chief juſtice, who delivered the opinion of the court, 1. It 
appears by the ſtatute of Edward III. that an executor was 
compellable to account before the ordinary, and ſo was an 
adminiſtrator : but that the ordinary was to take the ac- ' 
count as given in, and could not oblige them to prove the 
items of it, nor ſwear to the truth of them. So it was if a 
creditor ſued in the eccleſiaſtical court; for he had a proper 
remedy at common law. But if a legatee had ſued for an 
account in the eccleſiaſtical court, the defendant before the 
ſtatute was compellable to prove the whole account ; for the 
legatee had no other remedy, and the eccleſiaſtical court, 
which had a juriſdiction of legacies, could not otherwiſe do 
right : yet in ſuch a caſe, if the executor would pay him, he 
could not ſue further, for he had right done him, and the 


executor was not liable, but of neceſſity that right might be 


* Oughton, 354. m Floyer's Prector's Pratt, 37. 
1 Lind. 178. | 
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done. 2. A perſon entitled to diſtribution on the 22 Car. 
II. is in conſequence entitled to ſue for an account as a 
legatee was; for the next of kin is a legatee by the ſtatute, and 
as 3 ſtatute legatee, ſhall have the ſame remedy as the other 
legatee might before the ſtatute, The condition of an 
adminiſtration bond was, to account when required; there- 
fore he was not to account before he was legally cited, which 
could not be ex officio a and therefore the ſtatute of Jac. II. 
whereby the ordinary is prohibited from citing him in ex 
officio, had really no effect at all, for the law was fo before: 
but ſince the ſtatute of Car. II. the condition of adminiftra- 
tion bonds being, that he account at a day certain, he muſt 
account accordingly at his peril, and that without citation 
or ſuit ; and this account xa? 7 be in court; and if he comes 
at the day and no court is held, he ſhall be excuſed : for -he 
may plead he was there ready and no court held. But then 
this account is not examinable, unleſs a party intereſted comes 
and controverts it. | 


IT is faid the ordinary hath but a lame juriſdiction, and 
there being no negative words in the ſtatute of Car. II. a bill 
for diſtribution properly lies in chancery?. And where the 


ſurplus of the perſonal eſtate for want of diſtribution by a 


will is diſtributable, there can be no ſuit for it in the ſpiritual 
court 4, Where a man died inteſtate, and his widow 
took out letters of adminiſtration to him; the inteſtate's bro- 
ther cited the widow into the ſpiritual court, to make diſtri- 
bution of her deceaſed huſband's eſtate. The widow there 
ſuggeſts, that the brother had goods of the inteſtate in his 
hands to the value of 200l. And upon this the ſpiritual 
court orders him to bring the 200l. into court, to the end it 
may be diſtributed. And for not bringing it in they excom- 
municate him. Upon which he moves in the King's Bench 
for a prohibition ; and it was granted as to the whole pro- 
ceſs that compelled him to bring in the 200l. For by the 
court, the ſpiritual court hath power to make diftribution 'of 
the eſtate, when it comes in, but not to fetch it in; becauſe 
that is to hold plea of debt; but the ſpiritual court might 
refuſe in this caſe, to proceed to diſtribution, until the brother 
bad brought in the 2001, but they cannot excommunicate 
him for not bringing it in. 


® Explained in page 22, | 4 5 Mod, 247, Str. 865, 
© 2 Salk. 315, r Clerke and Clerke, T. 10 W. IL. 
P 2 Vern, 362. Raym. 385. 


CHAP, 
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e. . 
Of Diſtribution. 
CHETION THE TINET. 

WHAT THE ADMINISTRATOR Is To OBSERVE A- 
FORE HE MAKES DISTRIBUTION. JO 
BY the ſtatute of 22 & 23 Car. II. c. 10. whereby we haye 
ſeen that ordinaries may call adminiſtrators to account, 
and order and compel them to make diſtribution*; it is en- 
acted, to the end that a due regard be had to creditors, that 
no ſuch diſtribution of the goods of any perſon dying in- 
teſtate be made, till after one year be fully expired after the 
inteſtate's death; and that ſuch, and every one, to whom 
any diſtribution and ſhare ſhal] be allotted, ſhall give bond 
with ſufficient ſureties, in the eccleſiaſtical courts, that if any 
debt or debts truly owing by the inteſtate ſhall be afterward ; 
ſued for and recovered, or otherwiſe duly made to appear; 
that then, and in every ſuch caſe, he or ſhe ſhall reſpectively 
refund znd pay back to the adminiſtrator, his or her ratable 
part of that debt or debts, and of the coſts of ſuit and charges 
of the adminiſtrator, by reaſon of ſuch debt, out of the part 

and ſhare ſo as aforeſaid allotted to him or her. 

THe particulars of what is to be paid for duties impoſed 
by the legacy acts, in reſpect of the perſons ſubjected: thereto, 
will be deſcribed, after attention is had concerning, for what 
the duties impoſed thereby are to be paid, and how and when 
to be paid. For what the duties impoſed by the acts of 20th, 
23d, and 29th, Geo. III. are to be paid, doubts havin 
ariſen.ä— By the act of 36 Geo. III. c. 52. is again impoſ 
as heretofore, a duty on the receipt or diſcharge to be given 
for any legacy, &c. and which receipt is hereby required to 
be given in writing, duly ſtamped, as required by the former 

acts, upon receipt or ſatisfaction of the legacy, &c. And 
the legacies, &c. for which ſuch receipts are to be given, are 
deſcribed to be, legacies ſpecihc and pecuniary, and of any 
nature or kind whatſoever, and all perſonal eſtate whatſoever 
in any manner given or diſpoſed of by will or teſtamentary 
inſtrument, or diſtributable upon inteſtacy. 

THE duties impoſed by the former acts are to be paid in 
reſpect of the perſonal eſtate of perſons deceaſed, on or before 
the 26th April 1796, By the deceaſed's relations and kindred 
of whatever deſcription, and ſtrangers in blood to him ; or 
by all perſons ſubject to duty, purſuant to the former acts: 
The particulars of which duty are as follows.—lf the legacy, 
&c. received by the deceaſed's wife, children, or grandchildren, 
do not exceed the value of 20l. the duty is 28. 6d.—If exceed 
20l. and not amount to 100l, 5s.—If amount to 100. and 
upivards, 208. Where the fame is received by any other 
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perſon, and the amount thereof ſhall not exceed the value 
of 201. the duty is 58.—If exceed 20l. and not amount to 
o 108.—If amount to 100l. 21, -lf to 200l, 3l.—lf to 
30 . 41.—If to 400). bl.—And for every 100l, that it amounts 
to more than 400l. an additional duty of 21. is to be paid. 


For the perſonal eſtate of perſons who die after the 26th 


of April 1796, the duties impoſed by the former acts as 


abovementioned, are to be paid, by all the deceaſed's lineal 


aſcendants and deſceadants, huſband, wife, and the royal 

family. The particulars of which are as above deſcribed. 
THE duties impoſed by the latter act, are on all the per- 

ſonal eſtate the deceaſed had power to diſpoſe of as he or ſhe 


thought fit, (except plate, furniture and other things, given to 


be enjoyed only in kind, and not yielding any income, to a 
perſon not having power to ſell; and what is given as for 
paying duty for any other gift, which are exempt from duty by 
ſect. 14. 21. of the act) and that whether diſpoſed of by will, 
or left undiſpoſed of. Duty is likewiſe impoſed on every gift 
which ſhall have effect as a donation mortgs cauſa, (which with 
other gifts of perſonal eſtate is to be deemed a legacy) and on 
eſtates per auter vie applicable by law in the fame manner as 
perſonal eftate.—If the perſonal eſtate be given by will, or 
teſtamentary inſtrument, and what is ſo given amount to 20l. 
in value, the duty is to be paid as for a legacy. If it be not ſo 
given, but is left to the diſpoſition of the law, the ſame is 

eemed reſidue, —Legacies)given by way of annuity are charg- 
ed with duty to be paid at four equal payments annually, the 
firſt of which to be made on payment of the completing the 
firſt year's annuity, and the others in like manner ſucceſſively; 
unleſs the annuitant ſhall die in the interim, then propor- 
tionably according to the number of payments made. The 
value of ſuch annuities to be calculated according to the tables 


in the ſchedule in the act, and paid at the head ſtamp office 


Somerſet Place, or to any diſtributer of ſtamps in the country; 
where and of whom, may be had printed forms of receipts 
for legacies, &c. The duties are to be paid by executors 
or adminiſtrators on paying legacies or reſidue, and to be de- 
ducted by them thereout. For legacies or reſidue retained by 


them as their own, when entitled to retain, they are to 


tranſmit the particulars to the commiſſioners of the ſtampe, 
or their officers, who .are to charge the duty thereon. If 
they pay legacies or reſidue without deducting the duty both 

ey and the perſons receiving, are to be accountable for 
the ſame.—The duty for legacies, (other than annuities, and 


what is not retained by executors or adminiftrators as their 


own) and for reſidue, may be paid and the receipt ſtamped 
; F | within 
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within 21 days after given; or within three months after 
on paying 10l. per cent on the duty, by way of penalty; and 
in default thereof both payer and receiver are ſubject to 1ol. 
penalty, on the ſum of money or value of property re- 
ceived, —lf a legacy, &c. cannot be paid, by reaſon of in- 
fancy or abſence beyond the ſeas, the ſame, or any ſum or 
ſums of money on account thereof, may after the duty hav- 
ing been paid, be paid into the bank of England, and one 
to the account of the perſon or perſons for whoſe benefit the 
ſame ſhall be ſo paid. 

THe particulars of what is to be paid for the duty on all 
legacies and reſidue in reſpect of the perſons entitled to re- 
ceive or retain, of the perſonal eſtate of perſons dying after 
the 26th of April, 1796, purſuant to the ſtatute 36 Geo. 
III. c. 52. and which are to be paid in reſpect only of the 
deceaſed's collateral conſanguinity, and ſtrangers in blood to 
him, (the royal family, huſband and wife, excepted) are as 
follows.—W here the legacy is of 20l. value and the re- 
ſidue of 100]. clear value, and the fame ſhall be given or paſs, 
to or for the benefit of a brother or ſiſter of the deceaſed, or 
any deſcendant of a brother or ſiſter of the deceaſed, there, 
ſhall be charged for every 1001. of the value, of any ſuch 
legacy, or e or part of reſidue, and ſo after the rate 
for any greater or leſs ſum, a duty of 2. Where any ſuch 
legacy, or any reſidue, &c. ſhall be given or pals to or for 
the benefit of a brother or ſiſter, of a father ar mother of the 
deceaſed, or any deſcendant of a brother or ſiſter of a father 
or mother of the deceaſed, there ſhall be charged for every 
Tool. of the value of any ſuch legacy, &c. a duty of 3l.— 
Where any ſuch legacy or any reſidue, &c, ſhall be given 
or paſs to or for the Benefit of a brother or ſiſter of a grund- 


father or grandmother of the deceaſed, there ſhall be charged 


for every 100l. of the value of any ſuch legacy, &c. a duty 
of 41..—-Where any ſuch legacy or any reſidue, &c. ſhall be 
=_ or paſs to or for the benefit of any perſon in any other 

egree of collateral conſanguinity to the deceaſed than before 
deſcribed, or any ſtranger in blood to the deceaſed, there ſhall 
be charged for every 100], of the value of any ſuch legacy, 
&c. a duty of bl. 

SEC TION jj HR 8BCOMN Dy 


OF MAKING DISTRIBUTION. 


| BY the ſtatute 22 & 23 Car. II. after debts and funeral 


expences are paid, the ſurpluſage of inteſtates eſtates (ex- 
cept the eſtates of femes covert; that is, married women, to 
which their huſbands have a right, as before mentioned*) 


© Page 3. 
ſhall 
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mall, after the expiration of one full year from the death of 
the inteſtate, be diſtributed in the following manner: one 
third ſhall go to the widow of the inteſtate, and the reſidue in 
equal proportions to his children, or if the children'be dead, 
to their repreſentatives, that is, their lineal deſcendants. But 
no child of the inteſtate (except his heir at law) on whom 
he ſettled in his lifetime any eftate in lands, or pecuniary 
portion equal to the diſtributive ſhares of the other children, 
mall have any part in the ſurpluſage with their brothers and 
ſiſters ; but if their eſtates, ſo given them by way of advance- 
ment, are not quite equivalent to the other ſhares, the chil- 
dren ſo advanced ſhall now have ſo much as will make them 
equal“. But the heir at law ſhall have an equal part in the 
diſtripution with the other children, without any conſidera- 
tion of the yalue of the land, which he hath by deſcent, or 
otherwiſe, from the inteſtate, | 

By this ſtatute the heir at law ſhall not abate, in reſpe& of 
the land which he hath by deſcent, or otherwiſe, from the in- 
teſtate; yet if he hath had an advancement from his father 
in his life-time otherwiſe than by land as aforeſaid, he ſhall 
abate for the ſame in like manner as the other children, And 
ſoit ſeems that cohezreſſes ſhall bring together into hotchpot, 
ſuch advancement (not being lands) as they ſhall reſpectively 
have received from their father, before they ſhall be entitled 
to recover their ſeveral diſtributive ſhares, agreeable to the 
general purport of the act; which is evidently to promote an 
equality as much as may be. 

Tuis word hotchpot is generally underſtood to ſignify mix- 
ing and blending together, and conveys much the ſame idea as 
the words collatro bonorum *, which in the civil laws is anſwer- 
able to the word hotchpot, and ſignifies, that if a child ad- 
vanced by the father, doth after his father's deceaſe, challenge 
a child's part with the reft, he muſt caſt in all that he had for- 
merly, received, and then take out an equal ſhare with the 


others i. 


f Black, Com. 2 V. 5 6, 516—If 
the inteſtate huſband covenanted to 
leave his wife a certain ſum and her 
diſtributive ſhare comes to above that 
ſum, the latter is a ſatisfaction; and 
this hath been conſidered rather a per- 
formance than ſatisfaction of the cove- 
nant, 1 P. Will, 324. Note 1. 4 Edit. 
But where there was a proviſo in a ſet- 
tlement that the wife ſhould not be 
barred of any thing the huſband ſhould 


Fg 


F 2 Is 


- 


give or leave by deed or will; and he 
died inteſtate, and a Freeman of Lon- 


den, it was held that, the wife's 


ſhares by the ſtatute and cuſtom were 
not a ſatis faction of the covenant con- 
tained in the ſettlement, Kirkmar 
v. Kirkman, 1786, 2 Bro. Cha. 
Rep. 95. 

* 4 Burn's Ecclef. Law. 332. 

n Black. Com. 2 V. 190. 8 

# Jac, Dict, cit, Hotebpot, 10 edit. 
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In reſpect to borough-engliſh lands, which by cuſtom de- 
ſcends to the youngeſt ſon, as we ſhall again ſee in the enſu- 
ing chapter k; it became a point upon the ſtatute of diſtri- 
butions, whether the youngeſt ſon (to whom the land de- 
ſcended by the cuſtom of borough-engliſh) ſhould abate for 


theſe lands, or ſhould be conſidered as an heir at law, who 


by the ſtatute is to have a diſtributive ſhare, without any al- 
lowance for lands by deſcent. And it was ruled by Sir Joſeph 
Jekyll, maſter of the rolls, that he ſhould allow for theſe lands. 
Yet where a man was poſſeſſed of a perſonal eſtate, and ſeiſed 
of a copyhold in fee, which was in the nature of borough- 
engliſh, and the queſtion was, whether the youngeſt ſon, upon 
whom the copyhold deſcended, ſhould have an equal ſhare 
with the other children of the perſonal eſtate, excluſive of the 
copyhold, or only ſo much as with that copyhold would make 
his portion equal to that of the other children. By lord chan- 
cellor Talbot: The heir at law is the eldeſt ſon, and not the 
heir in borough-engliſh ; and the exception in the ſtatute ex- 
tends only to the eldeſt ſon, Yet. nevertheleſs the youngeſt 
fon, who is heir in borough-engliſh, ſhall not bring the ag 
rough-engliſh eſtate into hotchpot there being no law to 
_—— to do this, but only this ſtatute, and there are no 


words in the ſtatute that require it: for the ſtatute ſpeaketh 
only of ſuch eſtate as a child hath by ſettlement, or by ad- 


vancement of the inteſtate in his lifetime. And it was de- 
creed, that the youngeſt ſon ſhould have an equal ſhare with 
the other children, without regard to the value of the borough- 
engliſh eſtate. And the former caſe coming after this before 
the lord chancellor Talbot, he reverſed the decree of the maſ- 
ter of the rolls, and decreed agreeable to this latter caſe”. 

In reſpect to what ſhall be an advancement, fo as to come 
within the meaning of the ſtatute, we may obſerve, it hath 
been determined, that ſmall inconſiderable ſums, occaſion- 


ally given to a child, cannot be deemed an advancement or 


part thereof. Thus maintenance money, or allowance made 


dy the father to his ſon at the univerſity, or in travelling or 


the like, is not to be taken as any part of his adyance- 
ment, this being only his education ; and it would create 
charge and uncertainty to enquire minutely into ſuch mat- 
ters. So, putting out a child apprentice, is no part of his 
advancement ; for it is only procuring the maſter to keep 
him for ſeven years inſtead of the parent. But the father's 
buying an office for the ſon, though but at will, as a gentle- 


* Pag. 100, ; m Caf. Talb. 276. 
Str. 935. 
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man penſioner's place, or a commiſſion in the army, theſe 
are advancements pro tanto, that is, for ſo much. And a 


proviſion made by a marriage ſettlement, although it is in 
the nature of a purchaſe o, is ſuch an advancement as that a 


child claiming a diſtributive ſhare, ſhall firſt bring the ſaid ad- 
vancement into hotchpot. As where the father, on his ſon's 
marriage, covenanted, in caſe of a ſecond marriage, to pay the 


other children of the firſt marriage. The father of theſe chil- 
dren died inteſtate ; and by the court it was agreed, that the 
heir muſt bring the 500l. into hotchpot, although in nature 
of a purchaſer under a marriage fettlement ?. So where a man 
on his marriage entered into articles, in conſideration of the 
marriage, and of 4000l. portion, to ſettl: an eſtate to raiſe 
portions for daughters, in caſe there were no ſons ; that is to 
ſay, if but one — the ſum of Soool. if two or more, 


3 their reſpective ages of 18 years, or days of marriage, which 
ſhould firſt happen; and 80l. a year maintenance in the mean 
g time to each daughter. The marriage took effect; and they 
0 had iſſue one daughter only, and no fon. Then the wife dies. 
Afterwards the man marries a ſecond wife, and had by her a 


ſon and a daughter, and died inteſtate, leaving a perſonal 
* eſtate to the amount of 20,0001. The daughter by his firſt 


4 wife, at that time, was about 12 years of age ; and ſometime. 


after married one Mr. Edwards ; and they braught their bill, 
to have an accqunt of the perſonal eſtate of the wife's father, 

and their diſtributive ſhare thereof. And the only queſtion 
[- was, whether the 5000l. ſhould not be looked- upon to be fo 
far an advancement of the plaintiff, the wife of Mr. Edwards, 

that if ſhe would have any farther ſhare of her father's per- 
th ſonal eſtate, they muſt bring this 5000l. into hotchpot. And 
the court conſiſting of King lord chancellor, aſſiſted by Ray- 
mond chief juſtice, and the maſter of the rolls, and Price and 
de Forteſcue juſtices, were all clear of apinion, that this was 


an advancement by the father in his lifetime, within the 
Co meaning of the ſtatute, thaugh contingent and future; fo 
ate that ſhe could not have that and her Gtkributive ſhare like- 
* wife. And accordingly the decree was pronounced 4. 


n 3 P. Will. 317. - gift, and not as heir at law, this is a 
o Purchaſe means any method of purchaſe. 2 Lill. Abr. 497. a 
acquiring an eſtate otherwiſe than by P 2 Vern. 638. - 
deſcent. Black. Com. 1 V. 214. And 4 Edtvards and Freemar, 1 Abr. Eg. 
where a perſon takes any thing from Caf, 249, 
22 anceſtor or others, by deed, will, or 
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firſt ſon by the firſt wife 500l. There was a ſon, and ſeveral . 


then the ſum of boool. equally amongſt them, to be paid at 
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Ir the father ſettles a rent out of his lands upon a younger 
child, this is an advancement; ſo likewiſe if he by deed ſet- 
tles an annuity upon a child, to commence after his death, this 
is an advancement for ſo much: and by the ſame reaſon, a re- 
verſion ſettled on a child as it may be valued, is an advance- 
ment alſor. And if a child who has received any advancement 
from his father, ſhall die in his father's lifetime, leaving chil- 
dren ; ſuch children ſhall not be admitted to their father's 
diſtributive ſhare, without bringing their father's advance- 
ment into hotchpot ; as where a father had ſeveral children, 
and in his lifetime advanced one of them. The child, thus 
advanced in part, died in his father's lifetime, leaving iſſue. 
Afterwards the father died inteſtate, poſſeſſed of a conſidera- 
ble perſonal eſtate. It was ruled, that the iſſue of the dead 
child muſt bring into hotchpot what their father received in 
part of advancement, as he, if living, muſt have done ; as that 
the iſſue ſtands in the place and ſtead of the father, claims un- 
der him, and cannot be in a better condition than the father, 
if living, would have been, and had claimed his diſtributive 
ſhare*.——A child, partly advanced, ſhall bring in his ad- 
vancement only amongſt the other children; ſo that the wife 
ſhall have no advantage of it*.——lt is ſaid that whatever a 
child receives out of the mother's eſtate ſhould not be brought 
into hotchpot. As in the caſe of Holt and Frederick, 2 
Peere Williams, 356. Martha Frederick, who married one 
Holt and ſurvived him, had three children, two ſons and a 
daughter, and having out of her own eſtate, given x000l. to 
her daughter in marriage, died inteſtate, leaving thoſe three 
children ; and the — A was, whether the daughter who 
had received this roool. from her mother, ought to bring it 
into hotchpot, before ſhe ſhould receive any farther ſhare of 
her mother's perſonal eſtate. The lord chancellor King ſaid, 
it weighed with him, that the act of diſtribution was ground- 
ed upon the cuſtom of London, which never affected a wi- 
dow's perſonal eſtate; and that the act ſeems to include 
thoſe within the clauſe of hotchpot, who are capable of 
having a wife as well as children, which much be huſbands 
only. And ſo in this caſe (without much debate) his lord- 
ſhip ruled, that the daughter ſhould not bring the 1000l- 
Which ſhe had received in her mother's lifetime, into hotchpot. 

By what has been ſaid, it may be perceived, that, where 
the inteſtate leaves a widow and children, or the repreſenta- 


” 2P. Will. 141, 442. © 4 Bum's Fecleſ. Law, 339. 
* 2 P. Will, 560, F | 
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tives of children, one third of his perſonal eſtate ſhall go to 
his widow, and the reſidue to his children; or if dead, to their 
repreſentatives, that is, their lineal defcendants, fuch of the 
children, or the repreſentatives of ſuch of them, as have been 
advanced as aforeſaid, firſt bring ing ſuch advancement into 
hotchpot, in caſe they chooſe to .claim their diſtributive 
ſhare ; and of ſuch advancement, when the fame ſhall be fo 
brought into hotchpot, the widow ſhall have no advantage. 
Now we may conſider how the reſidue of the inteſtate's eſtate 
is to go to his children, or if dead to their repreſentatives, 
that is, their lineal deſcendants. And here we may obferve, 
the doctrine and limits of reprefentatipn, as laid down in the 
ſtatute of diſtributions, ſeem to haye been principally bor- 
rowed from the civil law; whereby it will ſometimes hap- 
pen that perſonal eſtates are divided per capita, as when every 
claimant claims in his own right; and fometimes per flirpes, 
as when the claimants claim by repreſentation, or in the right 
of another. They are divided per capita to every one an 
equal ſhare, when all the claimants claim, in their own 
rights, as in equal degree of kindred, and not by repreſenta- 
tion in the right of another perſon®. That this may be 
rightly underſtood, let us firſt ſuppoſe that neither of the in- 
teſtate's children hath died leaving children. 2. That the 
inteſtate's children are all dead ; whether they were two, or 
three, or more; each of them having left children; as it may 
be, one of them two, another three, or more. 3. That ſome 
of the inteſtate's children are living, and fome dead; and that 
thoſe who are dead have each left children, 

As to the firſt ſuppoſition, it is ſufficiently clear, that if 
neither of the inteſtate's children hath died leaving children, 
the reſidue as aforeſaid, or the remaining two-thirds, after 
the wife has had her third, ſhall be equally divided between 
all the children of the inteſtate ; as in this caſe they all claim 
in their own right: and where 2 man marries a woman, and 
hath ifſue by her, as it may be, ſons and daughters, and the wife 
dying, he marries another woman, by whom he hath alſo fons 
and daughters: now theſe, though they are called brothers 
and ſiſters, are but brothers and ſiſters of the half-blood ; be- 

Black. Com. 2 V. 317. 
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cauſe they had not both but one father and mother v: yet be- 
tween theſe no diſtinction is, or (as I conceive) ever was 
made; but in reſpect to collaterals *, who may take where there 
are no lineal deſcendants ; there are ſeveral precedents of judg- 
ments given ſince the ſtatute, allowing the half-blood to have 
but an half ſhare : but now theſe are upon the ſame footing. 

with the whole blood, in reſpeCt to what they are entitled to 
in the diſtribution of perſonal eſtate 7. Vet, in reſpect to real 
eftate, the whole blood is always preferred, and the half blood 
is no blood inheritable by deſcent, as we ſhall fee in the en- 
ſuing chapter*. Where a father leaves behind him one or 
more children, and his widow Thall happen to be with child, 
the child in the mother's womb will be reckoned among the 
children of the deceaſed; and if the other children ſhould 
proceed to a partition of the eſtate, it will be neceſſary to lay 
aſide one ſhare for the child that is to be born, and to name a 
curator to it, who may take care of its intereſt*®. But this 
proviſion is rendered more effectual by the ſtatute ; which, as 
we have ſeen b, requires that no diſtribution ſhall be made till 
after the expiration of one year from the inteſtate's death, 

within which time the child will be born. 

As to the ſecond ſuppoſition, as that the inteſtate's children 
are all dead, whether they were two or three, or more, each 
of them having left children, as it may be one of them two, 
another three, or more; in this caſe, where there be only 
grandchildren, their fathers or mothers reſpectively having 
died in the lifetime of their grandfather, the grandchildren 
take in their own right, and not by repreſentation of their 
father or mother deceaſed ; and the courts, where diſtribu. - 
tions are cognizable, will order an equal diſtribution to be 
made. And thus it would be, if there were only great- 
grandchildren of the inteſtate, both his children and grand- 
children having all died before him. 

As to the third ſuppoſition, as that ſome of the inteſtate's 
children are living and ſome dead, and thoſe that are dead 
have left children ; in this caſe, the grandchildren take by re- 


w Terms de Ley. * 1 Strah, Dom, 624. 
x Who theſe are, See, pag. 77. d Pag. 64. 
4 Purn's Eccleſ. Law, 357. © 4 Burn's Eccleſ. Law, 347. 
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preſentation, and not in their own right, and the iſſue of each 
deceaſed child ſtand in the place and ſtead of their deceaſed 
parent. As ſuppoſe the inteſtate to have had three children, 
A, B, and C, and one of theſe children to be dead, as it 
may be A, leaving three children, and another dead, as it 
may be B, leaving two; then the diſtribution muſt be 
one third to A's three children, and another third to B's two 
children, and the remaining third to C, the ſurviving child. 
But if C had alſo died, and left no iſſue, then A's and 
B's five children, being all in equal degree of kindred, 
would take in their own right, each of them an equal ſhare, 
in like manner as is juſt before mentioned under the ſecond 


” — — — 
* 


there be no children, nor any legal repreſentatives of them, 


ſuppoſition. 

- By this we may perceive in what manner the inteſtate's 

| perſonal eſtate is to be diſtributed, where he has left a wife 

/ and children, or repreſentatives of children. But before we 

a conclude this, and proceed to another part of the ſtatute of 

. diſtributions, it may be proper to obſerve, that if the in- it; 
teſtate leaves but one child, or the repreſentative, that is, il 
: the lineal deſcendant of one child, ſuch one child, or the il 
I repreſentative of ſuch, will be entitled to the ſame ſhare in 1 
„ the diſtribution, as if there were more than one; for where il. 

there is only one perſon that can take, the ſtatute veſts the . 1 

n right in that perſon *. And although by the ſtatute, no diſ- = 
h tribution is to be made within a 2 yet the right of the ' 

R diſtributive ſhare veſts immediately on the inteſtate's il 

- death. As where a perſon, intitled to a diſtributive ſhare 1 
1 of an inteſtate's eſtate, died within a year after the in- 9 
8 teſtate, it was decreed that the ſhare of the deceaſed perſon 9 
N was an intereſt veſted and tranſmiſſible to his executors' or " 
Ty adminiſtrators ; for in this ſenſe the ſtatute makes a will for 1 
* the inteſtate, and it is as if a legacy was bequeathed payable i 
he a year hence, which would plainly be an intereſt veſted pre- 1 
2 ſently *. 1 
- | 
d- By the ſtatute 22 & 23 Car. II. c. 10. ſet. 6. In caſe : 


's then one moiety of the inteſtate's eſtate is to be alloted to f 
ad the wife of the inteſtate; and the reſidue to be diſtributed 3 
e- to every the next of kindred of the inteſtate, who are in | 

equal degree, and thoſe who legally repreſent them. f 


42 P. Will. 50, e 3 P. Will. 49. 


— 


eee ee ae te Oey 
— — 9 
* K > —_—_ _ 


: * 
—— — — UƷ¾3 3 — 
— —  ._ © — 
— _— _ — — 
3 = - — — - 
2 
— - — 
by — — — —— — 
_ — _ - 
£ — ® _ — * 
— a m — — 
— _- 
- 


— — . —— — — A ea 
* a — 
wy * — 


74 The Disros aT of a PERSsOxR's ESTATE 


By ſect. 7. No repreſentation is to be admitted among col- 
Iaterals after brothers and ſiſters children f, And in caſe 
there be no wife, then all the ſaid eſtate is to be diſtributed 
to and amongſt the children, And in caſe there be no child, 
then to the next of kindred in equal degree of or unto the jn- 
teſtate, and their legal repreſentatives, as aforeſaid, t 


Hxxcx we may perceive, that where the inteſtate leaves 
no child, or any legal repreſentative of a child, that is, lineal 
deſcendant, there the wife has a moicty, or one-half of his 
perſonal eſtate 5, and if there be no wife, then all the eftate 
is to be diſtributed amongſt the children; and if there be no 
child, then amongſt the next of kindred in equal degree of or 
unto the inteſtate, But if there be a child, or repreſentative, 
that is, lineal deſcendant, then the next of kindred will be to- 
tally excluded. For if a perſon dies inteſtate, leaving a de- 
ſcendant of either ſex, or of whatſoever degree, ſuch deſcen- 
dant is to be preferred to all afcendants and collaterals ; and 
herein agree the civil, canon, common, and ſtatute laws 8. So 
if there be children, or repreſentatives of children, and no wife, 
we muſt obſerve what has been before ſaid reſpecting child. 


ren that have been advanced, bringing ſuch advancement into 


hotchpot ; and then how the eſtate is to go to the inteſtate's. 


children, or if dead, to their repreſentatives 3 as here diſtribu- 


tion muſt be made of the whole perſonal eſtate, in the ſame 
manner as where there is a wife, diſtribution muſt be made 
of two-thirds b. | 


_ Tnvs having proceeded, as far as relates to the inteſtateꝰs 
widow and children, before we enter any farther into the ſta- 
tute of diſtributions, we may take notice of the ftatute of 
1 Jac. II. c. 17. whereby it is enacted, that if after the death 
of a father, any of his children ſhould die inteſtate, without 
wife or children, in the lifetime of the mother ; every brother 
and ſiſter, and the repreſentatives of them, ſhall have an equal 
ſhare with her. Before this ſtatute, if a child had died inteſtate, 
without a wife, child or father, the mother would have been in- 
titled to the whole perſonal eftate i; as the father ſurviving is at 


f See this explained Page 77. - n See Page 7073, 
3 4 Burn's Eccleſ. Law, 348. 3 4 Burn's Eccleſ. Law, 349. 
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this day*; and the reaſon of making this ſtatute was, becauſe 
the mother might marry and carry away all to another huſ- 
band. Upon this ſtatute it has been determined, that where 
after the death of the father, the ſon died inteſtate without 
iſſue ; but leaving a wife, a mother, three brothers, a ſiſter, 
and two nieces, the children of a deceaſed brother ; that this 
is within the ſtatute, and that the inteſtate's wife ſhall have 
but one moiety ; and as to the other moiety, the inteſtate's 
brothers and ſiſters, and the two nieces, ſhall come in for an 
equal ſhare with the mother ®, But if there be no brother or 
filter, or repreſentative of brother, or ſiſter, then it is out 
of the ſtatute, and the mother ſhall have the whole, 
as ſhe had before the making of it", Hence it is 
obvious, that if a child dies without iflue, then comes in 
the father ; if the father be dead, then comes in the mother, 
brothers, and ſiſters ; but, if there be no brother or ſiſter, or 
repreſentative of a brother or ſiſter, which muſt be a child or 
children (as has been determined upon the conſtruction of 
the ſtatute of Car. II., and it is the ſame in reſpect of this 
ſtatute of Jac, II.?); then the mother takes the whole, or 
the half where there is a wife, and the whole where there is 
no wife: as the father always doth if living, and that in ex- 
cluſion of the inteſtate's brothers and ſiſters, and their child- 
ren. 
equal ſhare with thoſe of the whole blood . And upon the 
conſtruction of the ſtatute of Car, II. it has been determined 
that a poſthumous brother or ſiſter, or brother or ſiſter born 
after the father's death, ſhall ſhare equally with the other bro- 
thers and ſiſters r. But upon the conſtruction of this ſtatute of 
Tac. II. it was a queſtion whether a poſthumous ſiſter was entit- 
led to a ſhare of her brother's perſonal eſtate equally with her 
mother? and after many arguments had thereon, lord chan- 
cellor Hardwicke decreed for the poſthumous ſiſter *, 


* 2 p. Will. 48. P Stanly and Stan ey, 1 Atk. 458, 
1 x Salk, 251, 4 Com, Dig. Adminiſtration (H). 
m 2 P. Will. 344. r Burnt and Man, 1 Vez. 6. 


„ 4 Burn's Eccleſ, Law, 362. * Wallis and Hodſon, 4 Burn's Ec- 
o ee page 77. clef, Law, 365. 
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Ix reſpect to how diſtribution is to be made, between the 
inteſtate's mother, brothers, and ſiſters, we may obſerve that, 
each of theſe ſhare alike ; as where a man died inteſtate, and 
without iſſue, leaving a wife and ſeveral brothers and ſiſters, 
and his mother living, the wife, under the ſtatute of Car. II. 
takes a moiety ; and a queſtion ariſing upon the ſtatute of 
Ja. II. how the other moiety ſhould be diſtributed, whether 
the mother ſhould have the whole, or only a diſtributive 
ſhare with the brothers and ſiſters; a bill was brought, in 
order to have the opinion of the court. Upon a hearing, the 
lord chancellor King was clearly of opinion, and decreed, 
that the mother ſhould have no more than a ſhare of the other 
moiety, with the brothers and ſiſters of the inteſtate ; for 
the intent of the ſtatute was put to the mother {who before 
ſtood upon the fame footing with the father) in the ſame 
ſtate and condition with thoſe collaterals ; ſo that whenever 
ſhe is intitled, they ſhall have an equal ſhare with her. 
But where a man died inteftate, leaving a wife, and a 
mother living, and -children of a brother deceaſed ; theſe 
children, as repreſentatives of their father, bringing a bill to 
have one half of the moiety of the inteſtate's eſtate, the 
wife being intitled to the other moicty, and the mother (as 
they inſiſted) to have only an equal ſhare with them: lord 
chancellor Hardwicke ordered the reſidue of the inteſtate's 
eſtate, after ſatisfaction of debts, to be divided intq four 
equal parts; two fourth parts thereof to go to the widow, 
one-fourth to the mother, and one-fourth to the brother's 
children v. If a brother or ſiſter is living, and alſo children 
of a deceaſed brother or ſiſter, ſuch children will take per 


firpes as hereafter mentioned (p. 81.) 


Having proceeded thus far with the ſtatute of 1 Jac. 
II. we may now return to that part of the ſtatute of diſ- 
tributions that relates to collaterals, and the inteſtate's next 
of kindred in equal degree, fo pr gradually from the 
neareſt to the moſt diſtant relations; aml here we may firſt 
take notice of what is ſaid relative to ccllaterals, and 
then, of what is ſaid relative to' the inteſtate's next of 
Kindred, in equal degree. As to collaterals the ſtatute ſays, 
There is no repreſentation admitted among collaterals 


: Keil way and Keilwoy, T. 12 Geo. Stanley and Stanley, May 14, 
II. Str. 710. 1739. 1 Ack. 438. | 
after 
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after brothers and ſiſters children.” Upon theſe words of 


the ſtatute, where the queſtion was, Whether theſe words 


were intended of brothers and fiſters to the inteſtate, or 
whether, when diſtribution falls out amongſt brothers and 
ſiſters, though remote relations to the inteſtate, repreſen- 
tation ſhould be admitted amongſt them ? it was held, that 
repreſentation ſhould only be between the brothers and 
ſiſters to the inteſtate . And this repreſentation amongſt 


brothers and ſiſters does not extend to their grandchildren. 


For where the perſons claiming diſtribution were a de- 
ceaſed brother's daughter, and the grandchildren of another 
deceaſed brother; it was held that the deceaſed brother's 
daughter only was intitled; and that a deceaſed brother's 
or fitters grandchildren ſhould not come in with a deceaſed 


brother's or ſiſter's children*. And as to repreſentation 
among other relations ; where a man died without wife or 


child, brother or ſiſter, and his next of kin were an uncle 


by his mother's fide, and a deceaſed aunt's child ; upon a 
demurrer, the court of chancery allowed the uncle to have 
the whole, and the deceaſed aunt's child nothing; and though 
this may ſeem hard, yer, as the lord chancellor faid in this 
caſe, ſo is the law. 


As to the part of the ſtatute where it is ſaid, ©* The next 
of- kindred in equal degree of or unto the inteſtate, and their 
legal repreſentatives; by what has been juſt mentioned it 
may be perceived, that theſe words, their legal repre- 


ſentatives, are wholly confined to the inteſtate's brothers 


and ſiſters, and that no repreſentation is admitted amon 

collaterals after brother's and ſiſter's children; by which the 
number of perſons intitled are leſs than they otherwiſe would 
be. We may now conſider who are thoſe next of kindred in 
equal degree of or unto the inteſtate, that may be intitled 
to his eſtate? and here we may obſerve that, kindred are 
diſtinguiſhed either by the right line or by the collateral. The 
right line is of parents and children, computing by aſcend- 
ants and deſcendants ; the collateral line is between brothers 
and ſiſters, and the reſt of the kindred, among themſelves. 
Thoſe of the right line are reckoned — as parents, 
or downwards as children; thoſe of the collateral line 


» Maw and Harding, 2 Vern, 237. Y Bower and Littlew:ed, 2 P. Wall, 
ws Pett and Petr, 1 P. Will. 25. 594. 
2 Salk, 250, 
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are reckoned ex tranſverſe, or ſide ways, as brothers and ſiſ- 
ters, uncles, and aunts, and ſuch as are born from them *: 
Amongſt thoſe there are different degrees of kindred, which 
are differently reckoned by the civil and canon laws, yet in 
the aſcending and deſcending lines, the degrees are the fame 
by both laws; but in the collateral line they differ . And for 
the diſtribution of perſonal eſtate, thoſe degrees of kindred 
are reckoned according to the computation of the civil law; 
and not of the canon law, which the law of England adopts in 
the deſcent of real eſtates vd. In the deſcending line, the ſon is 
in the firſt degree, the grandſon in the ſecond, and the great 
grandſon in the third. In the aſcending line, the father is 
in the firſt degree, the grandfather in the ſecond, and the great 
grandfather in the third. In the collateral line, as reckoned 
according to the computation of the civil law, we aſcend 
firſt to the father, which is one degree; from him to the com- 
mon anceſtor, the grandfather, which is the ſecond degree; 
from the grandfather we deſcend to the uncle, which is the 
third degree; and from the uncle to the couſin- german, or 
uncle's child, which is the fourth degree, So again we aſcend 
to the father, which is one degree; from the father we deſcend 
to the brother, which is the ſecond degree; from the brother 
to the nephew, which is the third degree; and from the ne- 
phew to the ſon of the nephew, which is the fourth degree“. 

How ſome of thoſe degrees of kindred will be intitled to 
the inteſtate's perſonal eſtate, will be ſeen by the following 
adjudged caſes; which, after being related, ſome obſervations 
will be made concerning the perſons ho will be intitled to 
ſuch perſonal eſtate, purſuant to the ſtatutes of 22 and 23 Car. 
II. and 1. Jac. II. and thereby we may have a brief and com- 
prehenſive view of them. 

Ix many caſes where it hath happened, that the next of 
kindred to the inteſtate where a grandfather and a brother, 
ſuits have been commenced to determine their right; but 

> Ayliffe's Parergon, 327 . d Black, Com. 2 v. 504, 


® 5 Burn's Eccleſ, Law, 343. © 4 Burn's Ecclef, Law, 348. 
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now this point ſeems to be fully determined, in conſequence 
of three determinations, the firſt of which was in the caſe of 
Paz! and Wilhaw, T. 1708. The ſecond in the caſe of 
Norbury and Vicars, before Forteſcue, maſter of the rolls, 
M. 1749; and the third was delivered by lord chancellor 
Hardwicke, in the caſe of Evelyn and Evelyn, H. 1754, and 
determined in favour of the brother, in excluſion of the 
grandfather. In delivering the determination of the court in 
this caſe, By lord chancellor Hardwicke : This caſe is between 
the grandfather and brother of the deceaſed. It is inſiſted on 
behalf of the grandfather, that he is in equal degree of con- 
ſanguinity with the brother of the deceaſed, and intitled to 
an equal ſhare of his eſtate, under the ſtatute of diſtributions. 
The ſtatute ſays, that the ordinary (in caſe there ſhall be no 
wife, children, or childrens children) ſhall make a juſt and 
equal diſtribution among the next of kindred to the. dead 
perſon, in equal degree, or legally repreſenting their ſtocks, 
pro ſui cuique jure, ** according to the laws in ſuch caſes, . 
and the rules and limitations hereafter ſet down.” Which 
limitation is only a particular ſpecification, in what caſes re- 
preſentation ſhall be allowed; and there is nothing more 
expreſſed in the ſtatute, than that the eſtate ſhall be diſ- 
tributed Equally to every the next of kin to the in- 
teſtate, who are in equal degree, ——T his point has been 
already twice determined in courts of equity. Firſt in the 
caſe of Pool and Wilhaw, and afterwards in the caſe of 
Norbury and Vicars. But it has been inſiſted on for the 
grandfather, that both theſe decrees are erroneous, Not- 
withſtanding I ſhall adhere to the determination of the cafe 
of Pol and WYilhaw, I have ſeen the lord chief baron 
Ward's and Mr, baron Price's reports of this caſe ; and alſo 
that of Mr. Dodd (afterwards chief baron). The laſt of 
which, though but ſhort, is the cleareſt of the three. It was 
a bill brought by the grandmother, for a ſhare of her grand-. 
ſon's eſtate, equally with his brother. And it was inſiſted on 
for her, that ſhe was in equal degree of conſanguinity, and 
equally intitled ; but the reporter ſays, All the court con- 
*«« trary, and there has been no ſuch uſage ſince the making 
of the ſtatute.” And I know of none ſince ; though it is 
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eighty-three years ſince that ſtatute was made. The ſubſe- 
quent decree at the rolls was conformable to this ; and there- 
fore I ſhall not attempt to overthrow theſe determinations, 
And after a full diſcuſſion of the ſubje&, the lord chancellor 
concludes, by ſaying, that ſince not only the reaſons are on 
this ſide the queſtion, but the determinations have been that 
way, and to overthrow them would tend to introduce incon- 
veniencies, as it might diſturb diſtributions already made, 
which is an argument of the greateſt weight in the law, I 
ſhall determine this point in favour of the brother, to the 
excluſion of the grandfather d. 

WHERE the inteſtate leaves a grandmother and an aunt, 
the grandmother will be intitled in excluſion of the aunt ; 
and as to his, lord chief juſtice Holt ſaid, that as by the 
common law father and mother were nearer than brother and 
ſiſter, ſo grandfather and grandmother are nearer than uncle 
and aunt. And the grandmother is the root of the kindred, 
whereas the aunt is only a branch ©. So in a cauſe in the 
court of chancery, it was clearly agreed, that if one dies 
| inteſtate, leaving a grandmother and uncles and aunts, the 
grandmother is intitled to the perſonal eſtate, in excluſion of 
the uncles and aunts f. Where the next of kindred to the 
inteſtate were a grandfather by the father's fide, and a grand- 
mother by the mother's, it was decreed, that they ſhall take 
in equal moieties, as being in equal degree ; for though 
the grandfather by the father's ſide may in ſome reſpects be 
more worthy of blood, yet in this reſpect dignity of blood is 
not material :; though it is in reſpect of the deſcent of lands, 
as we ſhall ſee in the enſuing chapter . Where the inteſtate 
left two aunts, and a nephew, and a niece, children of a de- 
ceaſed brother, lord chancellor Hardwicke ordered the ſurplus 
to be divided into four parts equally amongſt them, they be- 
ing all in equal degree, and therefore the children do not take 
by repreſentation, but in their own right ; but if the father of 
the nieces had been living, he would have taken the whole !. 

* 4 Burn's Ecclef. Law, 351, The * Woodroffe and Wickworth, Prec. 


caſe of Evelyn v. Evelyn is now re- Cha, 527. 
ported by Mr. Ambler in his reports 1 F. Will. 53. 
of 1790. h Pag. 87. 
© * lackberough and Davis, 1 Salk. Durand and Preſerocd, 1 Atk. 
38, 351. 12 Mod. 623. 1 P. Will. 51. 455. 
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HERE, as was propoſed, we may obſerve, who thoſe 
perſons are that will be intitled to the inteſtate's perſonal 
eſtate, purſuant to the ſtatutes of the 22 & 23 Car, II. 
and 1 Jac, II. As in the firſt inſtance, where a man dies 
leaving a wife and children; the wife has a third, the children 
and the repreſentatives of deceaſed children, the other two 
thirds k. 2. If there be no wife, the children, and repreſenta- 
tives of deceaſed children, have the whole; and that in 
excluſion of all aſcendants and collaterals whatever l. 3. In 
caſe there be no child or repreſentative of any child, that 
is lineal deſcendant ; then the wife has always one half, who- 
ever has the other half n. 4. If there be no wife nor lineal 
deſcendant, then the inteſtate's father, if living, has the | 
whole". 5. If the father be dead, then the inteſtate's mother, = 

9 
| 
: 


brothers and ſiſters, and the children of the deceaſed brothers 
and ſiſters (it any), have the whole. 6. If there be no | 
brother or ſiſter of the inteſtate, or child of a brother or - If 
ſiſter, then the mother has the whole?. 7. Where the 1 
deceaſed leaveth neither wife nor child, nor repreſentative 9 
of ſuch child, nor father, nor mother; but leaves brothers 

and ſiſters, and children of other brothers and ſiſters deceaſed; 

the brothers and ſiſters, and the children of the brothers and 

ſiſters deceaſed, have the whole, and the children of the 
brothers and ſiſters deceaſed take per firrpes, and not per 1 
capita; for the children of the deceaſed, being not equal in 
degres with their uncles and aunts, do take in this caſe, not 
in their own rights, but by way of repreſentation of their ? 
parents deceaſed. As if there had been three brothers of | 
the deceaſed, A, B, and C; and A had died, leaving three i 
children, and B leaving two; the diſtribution muſt be one | 
third to A's three children, another third to B's two children, | 
and the remaining third to C the ſurviving brother. But if \ 
the three brothers had all been living, then the inteſtate's 1 
eſtate muſt have been divided into three equal portions, and 
diſtributed per capita, one to each, as has been faid concernin 

the inteſtate's children and grand-children 4, Where al: 
the brothers and ſiſters of the inteſtate are dead, ſome havin 

left children, as it may be, ſome a greater, others a leis 
number; thoſe children of the brothers and ſiſters deceaſed, 
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take per capita each an equal ſhare, as has been obſerved 
before reſpecting the inteſtate's grandchildren 7. 9. If a 
perſon die inteſtate, leaving neither wife nor child, nor re- 
preſentative of ſuch.child, nor father nor mother, nor brother 
nor ſiſter, but hath a grandfather or grandmother living; 
then the grandfather or grandmother has the whole perſonal 
eſtate, in excluſion of the inteſtate's uncles and aunts; z and if 
there be a grandfather on the father's ſide, and a grandmother 
on the mother's ſide, the whole is divided between them; 
and ſo it is if there be a grandmother on the father $ ſide, 
and a grandfather on the mother's ſide . 10. If a perſon 
die inteſtate, leaving neither wife nor child, nor repreſentative 
of ſuch child, nor father nor mother, nor brother nor ſiſter 
nor grandfather nor grandmother, but leaving uncles and 
aunts, and brother's or ſiſter's children; thoſe uncles and 
aunts, whether on the father's fide or mother's, will ſhare the 
inteſtate's whole perſonal eſtate, together with his brother's 
and ſiſter's children :. : i 

Ir a perſon die inteſtate, leaving none of thoſe relations, 
the general rule by the ſtatute of diſtributions is, that his per- 
ſonal eſtate ſhall go to his next of kindred in equal degree; 
and thoſe may be the children of his uncles or aunts, and 
his brothers or ſiſters grandchildren, all of whom being in the 
fourth degree, will ſhare equally alike ; and if there is but 
one perſon that can take, as being the only perſon who is 
the neareſt of kin, the ſtatute veſts the whole in that per- 
ſon %—For further diſcovering the degrees of kindred, when 
none of thoſe that have been mentioned are to be found, we 
may obſerve the following table, which is laid down con- 
formable to what has been before mentioned reſpecting the 
mode in which the different degrees of kindred are to be rec- 
koned. We may likewiſe obſerve, that where there are rela- 
tions, both by the father's ſide and mother's, in equal degree 


r Pag. 72. perſonal property in England, diſtribution 
Pag. 80. is to be made according to the law of that 
t Mid. country of which the owner was a ſub- 


Pag. 73. If a perſon be a ſubject ject; as ſhewn in Pag. 77 37. 
of another country and at his death had 
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of kindred, they ſhall ſhare equally alike; for here there is no 
difference (though there is in reſpect of real eſtate, as will be 
ſeen in the enſuing chapter), whether the relations be by the fa- 
ther's ſide or by the mother's : but thoſe who are neareſt of 
kin will be preferred, be it by either fide “; and the half. 
blood will be equally entitled with thoſe of the whole blood. 
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' IF the inteſtate have no kindred, his real eſtate, which will 
be the ſubject of our enſuing chapter, will eſcheat to the 
King, or to the lord of the manor, or other perſon entitled 
thereto, by virtue of any grant from the Crown; for where 
no perſon can claim any property, there the King fhall be 
entitled by his prerogative. - As to perſonal eſtate, concern- 
ing which we have been treating; where a haſtard who has 
no kindred, being as the law terms him, nullius filius, that is, 
the ſon of no one, or as he is ſometimes termed, filius populi, 
that is, the ſon of the people (or any one elſe that has no kin- 
dred), dies inteſtate, and without wife or child, it hath 2 
been held, that the ordinary might ſeize his goods, and diſ- 
poſe of them in pros uſus, or in pious uſes. But the uſual 
courſe now is, for ſome one to procure letters patent or other 
authority from the Kiug ; and then the ordinary of courſe 
grants adminiſtration to fach appointee of the Crown *. 


HErxcs it may be perceived, that a baſtard is utterly in- 
capable of taking any real eitate by deſcent, and that he can- 
not be heir to any one; neither can he be entitled to any 
ſhare in the diſtribution of an intchate's perſonal eſtate; when 
born he is capable of taxing by deviſe, and the lawful iſſue of 
a baſtard is capable of inheriting or taking by deſcent or 
otherwiſe ſuch eftatc as the parent might die poſſeſled of, but 
no perſon except his wife or lawful iſſue can claim any part 
of his eſtate as kindred ; for he can have no -collateral kin- 


dred. ——Baſtards are children born out of wedlock, or be- 
fore matrimony ; but if a child be begotten while the parents 
are ſingle, who afterwards marry, and thereby the child is 
born in lawful wedlock, he is no baitard?, And children 
born ſo long after the death of the huſband, that by the uſual 
courſe of geſtation, they could not be begotten by him, are 
baſtards. But this being a matter of ſome uncertainty, the 
law is not exact as to a few days z. So children born durin 
wedlock may in ſome circumſtances be baſtards: as in — 
the huſband be out of the kingdom of England (or, as it 
is commonly phraſed, without the four ſeas) for above nine 
months, ſo that acceſs to his wife cannot be preſumed, her 
iſſue, during that period, will be baſtards “. But generally 
during the coverture acceſs of the huſband is preſumed, un- 
leſs the contrary be proved. In caſe of a divorce in the 
ſpiritual court a vincula matrimonii, or from the band of ma- 
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trimony, all the iſſue born during the coverture are baſtards, 
for ſuch an abſolute annulling of the marriage can only take 
place where ſome cauſe is ſhewn, waich made the marriage 
unlawful from the beginning. 
BesIDEs what has been mentioned concerning baſtards, 
it ſhould be obſerved, that it mult be conlanguinity or rela- 
tionſhip by blodd, and not affinity, a relationſhip by mar- 
'riige, whereby perſons may be entitled as kindred to an 
inteſtate's eſtate; for as to ſuch as have married with any 
of the inteſtate's family or relations who have died before him, 
no advantage. can accrue to them by fuch marriage; for 
example, ſuppoſe A. was to die inteſtate, and the only iſſue he 
ever had were a ſon and a daughter, both of whom had mar- 
ried, and died before him, leaving a wife and huſband, who 
ſurvived him ; neither this wife nor huſband would have any 
part of A's real or perſonal eſtate, though the iſſue of his fon 
and daughter, with his wife (if ſuch were living), would have 
the whole; but if none of them were living, the whole per- 
ſonal eftate would go to his next of kindred in ſuch manner 
as has been ſhewn; and the real eſtate to ſuch as are deſeribed 
in the enſuing chapter. And if A had died inteftate without 
wife or child, and his only kindred had been. a brother and 
ſiſter, both of whom had married and died before him, leaving 
a wife and huſband, who had ſurvived him ; neither this 
wife nor huſband would be entitled to any part of A's eſtate ; 
but in this caſe he would die without kindred, and his real. 
eſtate would eſcheat to the King, or lord of the manor, or 
other perſon who might be entitled thereto by virtue of any 
grant from the Crown, and his perſonal eſtate would veſt in 
the King, as we have lately hinted ; and thus it would be in 
reſpect to the huſband of A's mother, and the huſband or 
wite of any one that were his next of kin, and had married 
and died before him. But in caſe his fon or daughter, bro- 
ther, ſiſter, or mother, or any other who were his next of kin, 
had ſurvived him, and died in ever ſo ſhort a time after, then 
the huſband or wife of him, or he that had ſurvived him, 
might be entitled; that is, the huſband in right of the wife, 
. the wife in reſpect of her huſband; but neither of them 
as being of kin to A. The right of the diſtributive ſhare 
reſts immediately on the inteſtate's death, as hath been men- 


tioned . Although by the ſtatute no diſtribution is to be 


made within a year; yet the ſhare of the deceaſed perſon is 
an intereſt veſted and tranſmiſſible to his executors or admi- 
niſtrators. 
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"CHAP. IV. 


Of the Deſcent of real Eſtates, or Eflates of Inheritance. 
How the Law diſpoſes thereof to the Heir; the Huſband 
of a deceaſed Wife, and the Wife of a deceaſed Huſband. 


SECTION THE FIRST. 


now THE LAW DISPOSES or Tux INHERITANCE 
To THE HEIR. 


LL freehold eſtates are called real eſtates, and may be 

of inheritance or not of inheritance, as mentioned 

page 28, The principal frechold eſtates of inheritance are 
fee-ſimple and fee-tail, There are alfo eſtates of inherit- 
ance, which deſcend according to the cuſtom of gavelkind, 
borough-engliſh, and the cuſtoms of manors, yet do not all 
come under the legal deſcription of freehold ; with thoſe lat- 
ter, as well as the former, an adminiſtrator, as ſuch, has no 
soncern, except it be with the eſtate held pur auter vie (men- 
tioned page 30). To avoid confuſion, thoſe latter eſtates wil} 
be defined towards the end of this chapter.Fee-fimple is 
where a man hath lands, tenements, or hereditaments, (the 
latter of which comprehend not only all kinds of grounds, as 
arable or plowed ground, meadows, paſtures, woods, moors, 
marſhes, and all kinds of houfes, edifices, or buildings, which 
are called corporeal hereditaments, but alſo advowſons or 
rights of preſentation to churches, commons, ways, offices, 
dignities, penſions, annuities, and rents, which are called 
incorporeal hereditaments ); to hold to him and his heirs for 
ever, generally, abſolutely, and ſimply, without any particu- 
lar heirs being na, but that being referred to. his own 
pleaſure, or the diſpoſition of the law, in caſe he makes no diſ- 
poſition thereof himſelr, as he may to whom he thinks fit. 
And hence we may perceive, that this eſtate may conſiſt both 
of corporeal aud incorporeal hereditaments, or either. But 
no perſon can be properly ſuch an anceſtor, as that an inherit- 
ance in lands or tenements can be derived from him, unleſs 
he hath had actual ſeiſin of ſuch lands, either by his own en- 
try, or by the poſſeſſion of his own or his anceſtor's leſſee for 
years, or by receiving rent from a leſſee of the fieehold ; or 
unleſs he hath had what is equivalent to corporeal ſeiſin in he- 
reditaments that are incorporeal; ſuch as the receipt of rent, 
a preſentation to the church in caſe of an advowſon, and the 
like v. And therefore all the caſes which will be hereafter 
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mentioned (reſpecting deſcent to the heir), are upon the ſup- 
poſition that the deceaſed was the laſt perſon actually ſeiſed 
df the inheritance. For the law requires this notoriety of 
poſſeſſion, as evidence that the anceſtor had that property in 


\ himſelf which is to be tranſmitted to his heir e. 


DEscenT, or hereditary ſucceſſion, is a title whereby a 
man, on the death of his anceſtor, acquires his eſtate by right 
of repreſentation, as his heir at law. An heir, rely to is 
he upon whom the law caſts the eſtate immediately on the 
death of the anceſtor: and an eſtate ſo deſcending to che heir, 
as in law called the inheritance. The doctrine ot deſceats, or 
law of inheritances in fee- ſimple, is a point of the higheſt im- 
portance, and the principal object of the laws of real property 
in England. All the rules relating to purchaſes, whereby the 
legal courſe of deſcent is broken and altered, perpetually re- 


fer to this ſettled law of inheritance, as a datum, or firſt prin- 
ciple univerſally known, and upon which their ſubſequent li- 


mitations are to work. Thus a gift in tail; or to a man and 
the heirs of his body, is a limitation that cannot be perfectly 
underſtood without a previous knowledge of the law of de- 
ſcents in fee- ſimple. It may be perceived, that this is an eſ- 
tate confined in its deſcent, to ſuch heirs only of the donee as 
have ſprung, or ſhall ſpring from his body ; but who thoſe 
heirs are, whether all his children both male and female, or 
the male only, and (among the males) whether the eldeſt, 
youngeſt, or other ſon alone, or all the ſons together, ſhall be 
his heir: this is a point, that we muſt reſult back to the ſtand- 
ing law of deſcents, in fee-ſimple to be informed of %— 
Concerning fee-tail, more will be faid in the two ſubſequent 
ſections. A brief deſcription thereof, ſee in p. 115. In order 
to obtain a right conception of the law of deſcents in fee- 
ſimple, which will now be treated on alone, it will be neceſſa- 
ry to obſerve the following rules: 


THz firſt rule is, that inheritances ſhall lineally deſcend 
to the iſſue of the perſon laſt actually ſeiſed, in infin:tum, or for 
ever; but ſhall never lineally deſcend. When therefore a per- 
ſon dies ſo ſeiſed, the inheritance firſt goes to his iſſue: as if 
there be A, B, and C, grandfather, father, and ſon: and B 
the father purchaſes land and dies; his fon C ſhall ſucceed 
him as heir, and not A the grandfather ; to whom the land 
ſha!l never aſcend, but ſhall rather eſcheat to the lord. 

Tus ſecond rule is, that the male iſſue ſhall be admitted 
before the female. Thus ſons ſhall be admitted before daugh- 


© Black, Com. 2 V. 209. bid. 201, e Littleton, ſeR. 3. 
G 4 ters, 


- 9 ms ” 
— =— 
— - 2 1 = 


, 


2 —yV—᷑m-ͤ 


* * 2 * — 
2 2Kͤ ——— 


—_ 
— — * 


88 The Disros AL of a PERSOx's ESTATE 


ters. As if A hath two ſons, C and D, and two daughters, 
E and F, and dies; firſt C, and (in caſe of his death without 

iſſue) then D, ſhall be admitted to the ſucceſſion in preference 
to both the daughters f. | 


THE third rule is, that where there are two or more males 
in equal degree, the eldeſt only ſhall inherit; but the females 
all together. As if a man hath two ſons, A and B, and two 
daughters, C and D, and dies; A his eldeſt ſon ſhall alone 
ſucceed to his eſtate, in excluſion of B the ſecond fon and 
both the daughters; but if both the ſons die without iſſue be- 
fore the father, the daughters C and D ſhall both inherit 


the eſtate as co-parceners b. 


Tx fourth rule is, that the lineal deſcendants, in mfinitum 
of any perſon deceaſed, ſhall repreſent their anceſtor ; that is, 
ſhall ſtand in the ſame place as the perſon himſelf would have 
done had he been living. Thus the child, grandchild, or 

reatgrandchild (either male or female) of the eldeſt fon, 

— before the younger ſon, and fo in inſinitum n. And 
theſe repreſentatives ſhall take neither more nor leſs, but juſt 
ſo much as their principals would have done. As if there be 
two ſiſters, A and B, and A dies leaving ſix daughters, and 
then J. S. the father of the two ſiſters dies without other iſſue, 
theſe ſix daughters ſhall take among them exaCltly the ſame 
as their mother A would have done, had ſhe been living ; 
that is, a moiety, or one half of the lands of J. S. in copar- 
cenary : ſo that upon partition made, if the Jand he divided 
into twelve parts, B the ſurviving ſiſter ſhall have ſix thereof, 
and her ſix nieces the daughters of A one apiece i. 


Tunis taking by repreſentation is called ſucceſſion in /tirpes, 
according to the roots; ſince all the branches inherit the 
ſame ſhare that their root, whom they repreſent, would have 
done. For example, ſuppeſe the next heirs of Titius be ſix 
nieces, three by one ſiſter, two by another, and one by a 
third; his inheritance by the law of England will be di- 
vided into three parts, and. diſtributed per ftirpes, thus; one 
third to the tbree children who repreſent one ſiſter, another 


? Hate's Hiſtory of the Common * Hale, 236, 237. Black, 2 V. 216. 
Law, 235. Black. Com. 2 V. 213. i Black. 2 V. 217. 
8 Hale, 233. Black, 2 V. 214. 
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third to the two who repreſent the ſecond, and the remain- 
ing third to the one child, who is the ſole repreſentative of 
her mother . This mode of repreſentation is a neceilary 
conſequence of the double preference given by our law, firſt 
to the male iſſue, and next to the firft born among the males J. 
The iſſue of the eldeſt ſon excludes all other pretenders, as 
the ſon himſelf (if living) would have done; but the iſſue | 
of two daughters divide the inheritance between them, pro- | 
vided their mothers, if living, would have done the fame *. 

Among theſe ſeveral iſſues, or repreſentatives of the re- 
ſpective roots, the ſame preference to males, and the fame 
right of primogeniture, or firſt birth obtain, as would have | 
obtained at firſt among the roots themſelves, the tons or 

daughters of the deceaſed. As if a man hath two ſons, A 

and B, and A dies, leaving two ſons, and then the grand- 

father dies; now the elde ſon of A {ſhall ſucceed ta the 

whole of his grandfather's eftate : and if A had left only two 

daughters, they ſhould have ſucceeded alſo to equal moieties, 

or halves of the whole, in excluſion of B and his iſſue, But 

if a man hath only three daughters, C, D, and E; and C | a 
dies leaving two ſons, D leaving two daughters, and E 

leaving a daughter and a fon, who is younger than his ſiſter: 

here, when the grandfather dies, the eldeſt ſon of C ſhall ſuc- 

ceed to one third, in excluſion of the younger; the two 

daughters of D to another third in partnerſhip ; and the fon 

of E to the remaining third, in excluſion of his eldeft ſiſter. 

And the fame right of repreſentation, guided and reftrained 

by the ſame roles of deſcent, prevails downward in in- 

fiutum ®, | 


ow. on 
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Ta fifth rule is, that on failure of lincal deſcendants, or. 
iſſue of the perſon laſt ſeiſed, the inheritance ſhall deſcend to 
the blood of the firſt purchafor, ſubject to the three preced- 
ing rules. Thus, if G. S. purchaſes land, and it deſcends to 
J his ſon, and ] dies ſeiſed thereof without iſſue, whoever 
ſucceeds to this inheritance muſt be of the blood of G. S. the 
firſt purchaſor of this family*®. The firſt purchaſor is he 
who firſt acquired the eſtate to his family, whether the ſame 


was transferred to him by fale, or by gift or by any other 
method except only that of deſcent?. This is the principle 


WW * WF WW wQYu 


* Black. Com, a V. 27. * Black. 2 V. 218, 219. 
! Ibid. 218. o Hale, 217. 229. Black. 2 J. 228. 
n Hale, II. C. L. 237, 238. Black. P Black. 2 V. 220. 
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upon which the law of collateral inheritances depends; that 
upon failure of iſſue in the Jaſt proprietor, the eſtate ſhall 
deſcend to the blood of the firſt purchaſor 4; or, that it ſhall 
reſult back to the heirs of the body of that anceſtor, from 
whom it either really has, or is ſuppoſed by fiction of law to 
have originally deſcended. As if A dies without iſſue, his 
eſtate ſhall deſcend to C his brother, who is lineally de- 
ſcended from D his next immediate anceſtor or father; On 
failure of brethren or ſiſters, and their iſſue, it ſhall deſcend 
to the uncle of A, the lineal deſcendant of his grandfather, 
and ſo on in infinitum *. 


HERE we muſt obſerve, that the lineal anceſtors, though 
(according to the firſt rule) incapable themſelves of ſucceed- 
ing to the eſtate, becauſe it is ſuppoſed to have already paſſed 
them, are yet the common ſtocks from which the next ſuc- 
ceſſor muſt ſpring. And therefore the father, or other lineal 
anceſtor, is himſelf ſaid to be the heir, though long ſince dead, 
as being repreſented by the perſons of his iltue ; who are held 
to ſucceed not in their own. rights, as brethren, uncles, &c. 
but in right of repreſentation, as the offspring of the father, 
grandfather, &c. of the deceaſed. But though the common 
anceſtor be thus the root of the inheritance, yet with us it is 
not neceſſary to name him in making out the pedigree or de- 
ſcent. For the deſcent between two brothers is held to be 
an immediate deſcent ; and therefore title may be made by 
one brother ,or his repreſentatives to or through another, 
without mentioning their common father. If G hath two 
ſons, J and F, F may claim as heir to J, without naming 
their father G, and ſo the ſon of F may claim as couſin and 
heir to M the fon of J, without naming the grandfather, viz. 
as fon of F, who was the brother of , who was the father 
of M. But though the common anceſtors are not named in 
deducing the pedigree, yet the law {till reſpects them as the 
fountains of inheritable blood; and therefore, in order to 
aſcertain the collateral heir of J, it is in the firſt place ne- 
ceſſary to recur to his anceſtors in the firſt degree, and if 
they have left any other iſſue beſides J, that iſſue will be his 
heir. On default of ſuch, we muſt aſcend one ſtep higher 
to the anceſtors in the ſecond degree, and then to thoſe in 


Hale, H. C. L. 23a, 243. Black. r Black. 2 V. 225. 
Com. 2 V. 22. 
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| 
| 
| 
me third and fourth, and ſo upward in infinitum, till ſome | 
| 
| 


at 
1 anceſtor be found, who have other iſſue deſcending from 
them beſides the deceaſed, in a paralle] or collateral line, 
* From theſe anceſtors the heir of J muſt derive his deſcent; 
10 and in ſuch derivation the ſame rules muſt be obſerved with 
4 regard to ſex, primogeniture, and repreſentation, that have 
D before been daid down with regard to lineal deſcent from the 
4 perſon of the laſt proprietor *, | 
1 HERE again we muſt obſerve, in reſpect to collateral inhe- 
ritances, that the heir need not be the neareſt kinfman ab- 
h folutely, but only ſub modo; that is, he muſt be the neareſt | 
kinfman of the whole blood; for if there be a much nearer | 
7 kinſman of the half blood, a diſtant kinſman of the whole | 
2 blood ſhall be admitted, and the other entirely excluded. | 
: A KINSMAN of the whole blood is he that is derived, not - | 
4 enly from the fame anceſtor, but from the fame couple of Wo 
" anceſtors. As if the blood of J. S. was compoſed of thoſe 
„ of G. S. his father, and L. B. his mother, therefore his 
* brother F, being deſcended from both the fame parents, 
y hath entirely the ſame blood with J. S. or he is his bro- 
: ther of the whole blood. But if after the death of G. S. 
s L. B. the mother marries a ſecond huſband L. G. and hath 
; iflue by him; the blood of this iſſue, being compounded of 
; the blood of L. B. (it is true) on the one part, but that of 
, L. G. inſtead of G. S. on the other part, it hath therefore only 
half the fame ingredients with that of J. S.: fo that he is only 
his brother of the half blood, and for that reaſon they ſhaif 


never inherit to each other. So alſo, if the father has two ſons, 
A and B, by different venters or wives; now theſe two bre- 
thren are not brethren of the whole blood, and therefore ſhall 
never inherit to each other, but the eſtate ſhall rather eſcheat to 
the lord v. Nay even if the father dies, and his lands deſcend 
to his eldeſt fon A, who enters thereon, and dies ſeiſed without. 
iſſue, {till B ſhall not be heir to this eſtate, becauſe he is only 
of the half blood to A, the perſon laſt ſeiſed; but, had A 
died without entry, then B might have inherited; not as | 
keir to A his half-brother, but as heir to their common 2 
father, who was the perſon laſt actually ſeiſed *. 


* Black. Com. 4 V. 226. Hale, H. C. L. 23®. Black, a V. 
v 1bid. 227. | 227. 
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In collateral inheritances the male ſtocks ſhall be pre- 
ferred to the female (that is, kindred derived from the blood 
of the male anceſtors ſhall be admitted before thoſe from the 
blood of the female *) unleſs where the lands have, in fact; 
deſcended from a female 7. Thus the relations on the father's 
fide are admitted in infinitum, before thoſe on the mother's 
fide are admitted at all; and the relations of the father's fa- 
ther, before thoſe of the father's mother, and ſo on-. Yet 
whenever the lands have notoriouſly deſcended to a man front | 
his mother's fide, this rule is totally reverſed, and no rela- 
tion of his by his father's ſide, as ſuch, can ever be admitted 
to them ; becauſe he cannot poſſibly be of the blood of the 
firſt purchaſor. And fo, e converſo, if the lands deſcended 
from the fathcr's ſide, no relation of the mother, as ſuch, 
ſhall ever inherit. So alfo if they in fact deſcended to J. 8. 
from his father's mother C. K; here not only the blood of 
L. B. his mother, but alſo of G. S. his father's father, is per- 
petually excluded. And, in like manner, if they be known 
to have deſcended from F. H. the mother of C. K. the line not 
only of L. B. and of G. S. but alſo of L. K. the father of C, is 
excluded. Whereas when the fide from which they de- 
ſcended is forgotten, or never known (as in the caſe of an 
eſtate newly purchaſed to be holden ut feudum antiquum 
or as a feud of indefinite antiquity ; as all the eſtates held * 
in fee-ſimple throughout the kingdom are held ®), the right 
of inheritance runs up all the father's ſide, with a pre- 
ference to the male ſtocks in every inſtance; and if it hnds no 
heirs there, it then, and then only, reſorts to the mether's 
fide, leaving no place untried, in order to find heirs that 
may, by poſſtbility, be derived from the original purchaſor. 

he greateſt probability of finding ſuch was among thoſe 
deſcended from the male anceſtors ; but upon failure of iſſue 
there, they may poſſibly be found among thoſe derived from 


the females . 


From what has been here faid, the reader may form an 
idea of the law of deſcEnts in fee-ſimple ; and for a more full 
and perſpicuous view thereof, we ſhall refer to the learned 
authors here cited, eſpecially to the commentaries of Judge 
Blackſtone ; where it need not be ſaid this ſubject is amply 


* Hale, H. C. L. 241. Black. Com, * Black, 2 V. 236, 
2 V. 234. „ id. 222, 

Y Black, 2 V. 234. © Ibid, 236. 

* Hale 242, Black. 2 V. 334. 
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treated on, as it is well known, by the book being in the 
hands of moſt of the profeſſion of the law, as well as of man 
of the nobility and gentry throughout the kingdom; on which 
account, and for its repute and authenticity, it has hitherto 
been frequently cited inſtead of other authors. 


As to the heir, he is much favoured by the law ; as not 
being liable to pay any ſimple contract debts due from the 
deceaſed, not even if the eſtate. was purchaſed with the 


money for which the ſimple contract debts are due“. And 


in caſe the eſtate is 8 if the deceaſed have left 
enough perſonal eſtate to diſcharge all his debts, the real 
eſtate muſt be redeemed for the benefit of the heir. But 
where the deceaſed has not left a ſufficiency of perſonal 
eſtate to diſcharge all his debts, the real eſtate will be liable 
to anſwer thoſe due by bonds and ſpecial contracts, whereby 
he hath bound himſeif and his heirs; and this eſtate de- 
ſcending from the deceaſed anceſtor, who hath thus bound 
himſelf and heirs, will be real aſſets, or affets by defcent 
mentioned in a former-chapter . And where the real eſtate 
is given to any perſon. By the ſtatute of the 3 W. & M. c, 
14. it i5 enacted, that all wills and teſtaments, limitations, diſ- 
poſitions, or appointments, of or concerning any manors, meſ- 
ſuages, lands, tenements, or hereditaments; or of any rent, 


profit, term, or charge, out of the ſame, whereof any perſon 


at the time of his deceaſe ſhall be ſeiſed in fee- ſimple, in paſ- 
ſeſſion, reverſion, or remainder, or hath power to diſpoſe of 
the ſame by his laſt will and teſtament ; ſhall be deemed and 
taken to be fraudulent, and abſolutely void and of none effect, 

inſt ſuch perſons, their heirs, ſucceſſors, executors, admi- 


niſtrators, and aſſigns, to whom the deceaſed ſhall, by bonds 


or other ſpecialties, have bound himſelf and his heirs: and 
all ſuch creditors may have and maintain actions of debt 
upon their bonds and ſpecialties, againſt the heir at law of 
the obligor and ſuch deviſee join 4 Yet it is provided, 
that, where there ſhall be any limitation or appointment, 
deviſe or diſpoſition, of or concerning any manors, meſ- 
ſuages, lands, tenements, or hereditaments, for the raiſing 
or payment of any real or juſt debts; or any portions or 
ſums of money for any child or children of any perſon, other 
than the heir at law, according to any marriage contract or 
eee in writing, bona fide made before ſuch marriage, 
the ſame ſhall be in full force; and the ſame manors, meſ- 
4 Black. Com. 3 V. 430. when liable to anſwer debts or le- 
© Mentioned in Page 54. gacies, will be, treated on in a ſub» 
{ Page 45. — Allets by deſcent, fequent part of our work, 
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ſuages, lands, tenements, and hereditaments, ſhall be holden 
and enjoyed by every ſuch perſon, his heirs; executors, ads 
miniſtrators, and aſſigns, for whom the ſaid limitation, ap- 
intment, deviſe, or diſpoſition was made, and by his truſtee 
or truſtees, their heirs, executors, adminiſtrators, and aſſigns, 
for ſuch eſtate or intereſt as ſhall be limited or appointed, de, 
viſed, or diſpoſed, until ſuch debt or portion ſhall be raiſed and 
paid 5,—And where any heir at law {hall be liable to pay the 
obt of his anceſtor, in regard of any lands, tenements, or he- 
reditamenrs deſcending to him, and ſhall fell, alien, or make 
over the ſame, before any action brought or proceſs ſyed out 
againſt him ; it is enacted, that ſuch heir at law ſhall be an- 
ſwerable for ſuch debt, in an action of debt, to the value of 
the land fo by him ſold, aliened, or made over; in which caſe 
all creditors ſhall be preferred, as in actions againſt executors 
and adminiſtrators, and ſuch execution ſhall be taken out 
upon any judgment ſo obtained againſt ſuch heir, to the value 
of the Aid land, as if the fame were his own proper debt ; 
faving that the Jands, tenements, and hereditaments bona 
aliened before the action brought, ſhajl not be liable to ſuch 


| CE FCTION THE SECON Þ. 

How THE LAW DISPOSES or a WIFE's REAL 
ESTATE; ok THE LAW conCERNING A TENANCY 
BY THE CURTESY or ENGLAND, 


N HERE a man taketh a wife ſeiſed of an eſtate in fee. 
ſimple, or fee- tail, and hath iſſue by her; although 
the ĩſſue afterward die or live, the huſband ſhall hold the land 
during his life, as tenant by the curteſy of England . To 
make a tenancy by the curteſy, theſe four requiſites are neceſ- 
fary : marriage, ſeiſin of the wife, iſſue, and death of the wife. 
1. The marriage muſt be canonical and legal. 2. The 
ſeiſin of the wife, which muſt be an actual ſeiſin or poſſeſſion 
of the lands; not a bare right to poſſeſs, which is a ſeiſin in 
law, but an actual poſſeſſion, which is a ſeiſin in deed : there. 
fore a man ſhall not be tenant by the curteſy of a remainder 
or reverſion d. But entry is not always neceſſary to give 
feiſin in deed; for if the land is in leaſe for years, curteſy 
may be without entry or even receipt of rent, the poſſeſ- 
ſion of the leſſee for years being deemed the poſſellon of 
A deviſe for payment of deb's mention is made concerning fraudulent 
muſt provide for it in a pratlicable man- deviſes, | 
ner. otherwiſe it will be within the 2 Co. Litt. 29, 
meaning of this act; as ſheun in a ſub. * Black, Com, 2 V. 127. 
feque::t part of our work, where further 
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huſband and wife*. And of ſome hereditaments a man may 


pe tenant by the curteſy, though there have been no actual 


ſeiſin of the wife; as in the caſe of an advowſon, where 
the church has not become void in the lifetime of the wife; 
which a man may hold by curteſy, becauſe it is impoſſible 
to have had actual ſeiſin of it, and zmpotentia excuſat legem *, 
or impotency excuſeth the law. And though, in ſtrictneſs 
of law, there cannot be curteſy of truſts ; yet the courts of 
equity have allowed curteſy of both of truſts and other in- 
tereſts, which, though in law mere rights and titles, are 
deemed eftates in equity. However, a wife, in point of be- 
nefit, may have a truſt of inheritance which may be ſo de- 
clared as to prevent curteſy; as by directing the profits 
during the wife's life to be paid to her ſeparate uſe . —If the 
wife be an idiot, the huſband ſhall not be tenant by the cur- 
teſy of her lands ; for the king, by prerogative, is intitled to 
them, the inſtant ſhe herſelf has any title f —3. The iſſue 
muſt be born alive. Some have had a notion that it muſt be 
heard to cry; but that is a miſtake &; crying indeed is the 
ſtrongeſt evidence of its being born alive, but it is not the 
only evidence b. The iſſue muſt alſo be born during the life 
of the mother ; for, if the mother dies in labour, and the 
Cæſarean operation is performed, the huſband, in this caſe, 
ſhall not be tenant by the curteſy : becauſe, at the inſtant of 
the mother's death, he was clear not intitled, as having had 


no iſſue born, but the land deſcended to the child, while he was 


yet in his mother's womb : and the eſtate, being once ſo veſt- 
ed, ſhall not afterwards be taken from him i. The iſſue that 


muſt be ſo born alive, as has been obſerved, muſt alſo be capa- 


ble of inheriting the mother's eſtate k. Whereforc, if a woman 
be tenant in tail ale, and hath only a daughter born, the huſ- 
band is not thereby intitled to be tenant by the curteſy; be- 
cauſe ſuch iſſue female can never inherit the eſtate in tail male, 
and if a woman be delivered of a monſter, which hath not 
human ſhape, he is not capable of ioheriting ; yet, if he hath 
human ſhape, though deformed in body, he is capable l. The 
time when the iſſue was born is immaterial, provided it is 
born during the coverture ; for whether it be born before or 
after the wife's ſeiſin of the lands, wnether it be living or 
dead at the time of the ſeiſin, or at the time of the wife's de- 
ceaie, the huſband ſhall be tenant by the cuteſy ®,—4. By the 
death of the wife (after iſſue had as before obſerved) the huſ- 
© Co. Litt. 29. Note 3. 13 Edit. » 8 Co. Rep. 34. 


4 Black. Com. 2 V. 127. i Co. Litt. 29. 

* Co. Litt. 29. Note 6, 13 Edit, * Black. Com. z V. 128. 
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band becomes tenant by the curteſy, and not before", Yet 
by the birth of a child, he becomes tenant by the curteſy ini- 
tiate, and may do many ads to charge the Lai but his eſ- 
tate is not conſummate till the death of the wife“. | 
By becoming tenant by the curteſy, the huſband is in- 
titled to hold the eſtate during his life, ard immediately after 
dis death the ſame muſt inevitably go to the heir, whether hg 
be a child or diſtant relation of the wife: and this the huſband, 
as being only tenant by the curteſy, can in no-wiſe prevent ; 


| for he cannot alien this eſtate for any longer term than his 


own life: wherefore, and for that it may ſo happen, the huſ- 
band on the death of the wife, may haye no further benefit from 
the eſtate, of which during his wife's life he hath been intitle 
to the rents and profits; a tenancy by the curteſy ſeldom hap- 
pens, where the wife is ſeiſed in fee-{imple at any time durin 
her coverture; for although ſhe cannot deviſe this eſtate by will 
as being reſtrained by the ſtatute of 34 & 35 Hen. VIII. c. 5, 
neither will the law permit her to convey it to her huſband or 
any other perſon whatever, For all decds executed and acts 
done by her during her coverture, are void ; except it be a fine, 
or like matter of record, in which caſe ſhe muſt be ſolely and 
fecretly examined, to learn if her act be voluntary . Vet by a 
fine, in which ſhe and her huſband muſt join, the eſtate may 
be conveyed and aſſured to any perfon or perſons, for ſuch 
uſes and purpoſes as the huſband and wife ſhall think fit. So 
likewiſe may ſuch eſtate whereof the wife is ſeiſed in fee-tail 
general, if there is no remainder or reverſion expectant thereon, 
tor barring of which a recovery muſt be ſuffered as ſhewn in 
the appendix to this work. Sce Recovery in the index, 
ELECT ONn [IH RL THI RD. 
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a TENANCY in DOWER. | 
T HE wife is entitled by law to be endowed of one-third 
part of all ſuch lands and tenements, of which her huſ- 


band was ſeiſed in fee-ſimple or fee-tail, at any time during 


the coverture or marriage; to hold the ſame during the term 
of her natural life 3. But that ſhe might be intitled thereto, 


* Ca Litt. 30. truſtee's, the wife will be excluded; as 
„ Black. Com. 2. V. 128. ſez p. 9, 99. And the wife cannot be 
Y 16 d. 1. V. 444. entitled to dower out of an eftate, which 


4 Co. Lin. 33, The huſband being at the time of her marriage was ſubject 
legally ſeiſed in fee-fimple or fee-tail, to a mortgaze in fee. Co. Litt. 208. 
during the coverture, entitles the wife to Note 1. 23, Edit, Nor againſt a pur- 
dower, but if he before marriage puts chaſer of the inheritance, who has got an 
the legal eſtate, out of him, or after afſiznment of a term created previous to 
marriage purchaſes an eſtate and takes her right of dower, Amb, Rep. 6, 

r conveyance in his ow, name ind 2 | 
, ſht 
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ſhe muſt be the wife of the party at the time of his deceaſe; 
for if ſhe'be divorced a vinculo' mutrimonii, that is, from the 
band of matrimony, ſhe ſhall not be endowed ; for ub: nullum 
matrimonium ibi nulla dos, that is, where there is no mar- 
riage there is no dower. But a divorce @ menſa et thora, or 
from bed and board only, doth not deſtroy the dower ; not 
even if it is for adultery itſelf, by the common law*, * But b 
the ſtatute 13 Edw. I. c. 34. if a woman elopes from her 
huſband, and lives with an adulterer; ſhe ſhall loſe her dower, 
unleſs her huſband be voluntarily reconciled to her. And 
the widows of traitors, or perfons attainted of treaſon, are 
barred of their dower (except in the caſe of certain modern, 
treaſons relating to the coin *) ; but not the widows of felons*. 
An alien (one born out of the King's allegiance) cannot be 
endowed, unleſs ſhe be queen conſort ; for no alien is capable 
of holding lands. And that the wife may be endowed, ſhe 
muſt be above nine years old at her huſband's death, otherwiſe 
ſhe ſhall not be endowed ®, , | | 


Tre wife being entitled by law to be endowed of one - 
third part of all ſuch lands'and tenements of which her huſ- 
band was ſeifed in fee-ſimple or fee-tail, at any time during 
the coverture or marriage, ſhall hold ſuch one-third part during 
the term of her natural life ; and that whether ſhe hath iſſue 
by her huſband or not“, provided any iſſue which ſhe might 
have had, might by poſſibility have been heir. Therefore, 
if a man ſeiſed in fee-ſimple hath a fon by his firſt wife, 
and after marries a ſecond wife, ſhe ſhall be endowed of his 
lands; for her iſſue might by poſſibility have been heir 
on the death of the ſon by the former wife. But, if there 
be a donee in ſpecial tail, who holds lands to him and the 
heirs of his body begotten on Jane his wife: though Jane may 
be endowed of thoſe lands, yet if Jane dies, and he marries 
a ſecond wife, that ſecond wife ſhall never be endowed of 
the lands entailed ;. for no iſſue that ſhe could have, could 
by any pany inherit them*. A ſeiſin in law (that is, 
a right to poſſeſs) of the huſband, will be as effectual as a ſei- 
fin in deed, which is an actual poſſeſſion ?, in order to render 
the wife dowable ; for it is not in the wife's power to bring 
the huſband's title to an actual ſeiſin®. Yet the ſeiſin of 
the huſband for a tranſitory inſtant only, when the ſame act 
which gives him the eſtate conveys it alſo out of him again 


r Co, Litt. 32. w Thid. 
Stat. 5 Eliz. c. 11. 18 Eliz, c. 1. Black. Com. 2 V. 131, 
© Black. Com. 2 V. 131, id 127. 

mn v Co, Litt, 31. 2 Co. Litt. 37. 


H (as 
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(as where by a fine land is granted to a man, and he imme- 
diately renders it back by the ſame fine), ſuch a ſeiſin will not 
entitle the wife to dower : for the land was merely in tran- 
ſitu, and never reſted in the huſband. But if the land abides 
in him for a ſingle moment, it feems that the wife ſhall be 
endowed thereof. This doctrine was extended — far by a 
jury in Wales, where the and ſon were hanged 
s dee but the - ”_ — to 1 
er, by appearing to ſtruggle þ > where e 
ſeiſed of N . by T7 Ton in 2 of which 
ſeiſin his widow had a verdict 12 her dowar d. A widow- 
may. be endowed: of all her huſband's lands, tenements, and 
hereditaments, corporeal or mcorporeal, under the reſtric- 
tions before mentioned, unleſs there be ſome fpecial reaſon to 
the contrary. Thus, a. woman ſhall. not be endowed of a 
caſtle built for defence of the realm, becauſe it ought not to 
be divided. But of a caſtle that is only for the private uſe 
and habitation of the owner, a woman ſhall be endowed . 
So a woman ſhall not be endowed of a common without ſtint ; 
for as the heir would then have one portion of this common, 
gnd the widow the other, and both without ſtint, the com- 
mon would be doubly ſtocked: But a woman ſhall be endow- 
ed of a common certain; and ſo of other incorporeal heredi- 
taments; as rent, rent- ſervice, rent- charge, and rent-ſeck *%,, 
mentioned in this and a former chapter. Though curteſy 
out of a truſt is allowed, as was mentioned in the former part 
of the foregoing ſection; yet dower has been refuſed there- 
out; a partiality not eaſy to be reconciled with reaſon, 
however ſettled by the current of. authorities. Where 
dower is allowable, it matters not though the huſband alien 
or ſell the lands during the coverture ; for. he aliens them 
liable to dower g, of which the wife cannot be barred but. by. 
a fine, or like matter of record, to which ſhe muſt be privy, 
and privately examined: wherefore, and for faving the ex- 
pence of a fine, it is common, where the eſtate is but of ſmall 
value, for the husband, when he conyeys.it,, to bind. himſelf 
by a bond, to ſave harmleſs and, keep indemnified the pur- 
chaſer, againſt any claim. that might afterwards be made for 
or in reſpect of dower. Yet as there is no method of effec- 
tually barring the wife but by a. fine, or, like matter of re- 
cord, the bond can be but of little uſe if the obligor ſhould die 
inſolvent; ſo that it behaves. the purchafor, in caſe he takes 


Co. Litt. 31. Pag. 24. 86. 

» Black. Com. 2 V. 13a. Co. Litt. 29. Note 6. 23 Edit, 
e Co. Litt. 37. . © Jun. 3a. 

Aid. 32. 


ess 7 is 8 a8 hh 
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abend inſtead of having a fine paſſed, to look wel to the 
probability of the obligor's dying ſolvent, and leaving 4 

ſulfciency eo diſcharge the bond, in caſe dower ſhould be 
emanded. | 


Bur it now ſeldom happens that the wife has any claim tq 
dower ; for not only upon moſt preconcerted marriages, 
where a ſettlement is made purſuant to the ſtatute of 27 Hen. 
VIII. c. ro. and thereby ſhe is barred by a jointure 
made to her in lieu thereof, but when a man pürchaſes an 
eſtate in Te-fimple, it is uſual for him, in order to prevent 
ld wiſe havins 27 däm of dower therefivin, ten DYC thi 
expence of a fine in caſe he ſhould fell it, to take the con- 
veyance in his own name and the name of another perſon ag 
truſtee; as for example; ſuppoſe A. B. to be the grantory 
C. D. K. tantèe who purchaſes this eſtate, and F A 
friend of E. D. the graritee. Now, in conſideration of the 
ſum agreed for by C. D. tobe given to A. B. for this eſtate, 
and in conſideration. of 58. a piece paid by the faid C. D, 
and E. F. nie faid A. B. ſells and aliens this eſtate to C. D. 
and E. F. TO HOLD, unto the faid C. D. and E. F. and 
their heirs, to the uſe of the ſaid C. D. and E. F. and 
the Heirs of the faid E. F. In ttuſt nevertheleſs, as to the 
eſtate and intereſt of the ſaid E. F. and his heirs, to the onlx 
propet uſe and behoof of the ſaid C. D. his heirs and aſſigt 
for evet, atid to and for no other uſe,” truſt, intent or pur- 
poſe whatſoever. So by this means the wife of C. D. will 
have no claim or title to dower from the eſtate; and C. D 
may ſell and ſafely convey the ſame to a purchaſer withaut 

fing a fine to bar his wife of dower. So if a huſband be- 
fore matriage conveys his eſtate to truſtees and their heirs, 
whereby he puts the legal eſtate out of him, the wife after 
his death ſhall not be endowed. 


HERE we may obſerve what has been mentioned concernin 
the deſcent of eflates held in fee-ſimple, and how the law ail. 
poſes thereof, and of thoſe held in fee-tail, that this is conſiſtent 
with the generallaw of the land. But particular counties, cities, 
towns, manors, and lordſhips, being indulged with the pri- 
vilege of abiding by their own. — 2 which privilege is 
confirmed to them by ſeveral acts of parliament; thoſe cuſtoms 
prevail in contradiſtinction to the reſt of the nation at large d. 
Qf thoſe cuſtoms is the cuſtom of gavel kind, chiefly ſubſiſt- 


® Black, Com. 1 V. 74. 
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ing in Kent, though it is to be found. in other: parts of 
* I. By _—_— not only the eldeſt ſon of E 
ther ſhall ſucceed to his inheritance, but all the ſons alike k. 
And though the anceſtor may be attainted and hanged, yet. 
the heir ſhall ſacceed to his eſtate without any eſcheat to the 
lord i. And by this cuſtom the, huſband be tenant 
by the curteſy without having any iſſue ®; yet curteſy by 
the cuſtom of gavel kind, is ſubject to feveral diſadvantages ;- 
for it is only a moiety of the wite's land, and it. ceaſeth it the 
huſband marries again *.—By the ſtatute 31 Hen. VIII. c. 3. 
A great part of Kent is made deſcendable to the eldeſt ſon, 
according, to the courſe of the common law; as by means of 
that cuſtom divers ancient and. great. families, after a few 
deſcents, came to very little or nothing. And there are fix 
other ſtatutes for diſgavelling particular lands. in Kent, be- 
ſides the 31 Henry VIII. though that is the only ſtatute in 
print. Thoſe are mentioned in Mr. Robinſon's book on 
gavel kind v. Another of thoſe cuſtoms is the cuſtom that 
prevails in divers ancient boroughs, and therefore called bo- 
rough. engliſh, whereby the youngeſt ſon ſhall inherit the 
eſtate in preference to his elder brothers 2. And there is a. 
cuſtom in other boroughs: that a widow ſhall be entitled for. her 
dower to all her huſband's lands; whereas by the common law 
ſhe ſhall be endowed of one-third part only*. Likewiſe there 
are ſpecial and particular cuſtoms of manors,. ef which every 
one has more or leſs, and which bind all the. copy-hold and 
cuſtomary tenants that hold of the ſaid manors *. wy copy- 
holders are for lives, one, two, or three ſucceſſively; and 
ſome inheritances from heir to heir by cuſtom; and cuſtom 
ruleth thoſe eſtates wholly, both for widow's eſtates, fines, 
heriots, forfeitures, and all other things :. The cuſtoms 
that prevail in the city of London and province of York, 
which comprehend ſo conſiderable a part of the kingdom, will 
be the ſubject of the enſuing chapter. 


3 Black, Com. 1 V. 74. FE the common law and the cuſtom, and 


* Co, Litt. 175. © 'therefote undertakes to prove it by 
4 Black. Com. 1 V. 74. 2 V. 84. anthorities on record. , 
m Co. Litt 30. Co. Litt. 140. 


„ Thid. Note 1. 13 Edit. Refers to „ Robinf, on Gravelk. 75, 


KRobinſ. Gavelk. b. 2. c. r. and ſays, 4 Black, Com. 1 V. 75. 


« There the learned author ſuggeſts, Ibid. 
& that ſome have doubted, whether id. | 
« there is any ſuch vaiiance hetween * Bacon's Law Tracts, 137. 
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0 CHAP. V. 
et Of the Cufloms of the Gity of London and Province of 
E 22 | IJ XD Tork. WoL {he 1 
it | | ts: 
— SECTION THE FIRST, = 
e WHEREIN THE CUSTOMS or LONDON and YORK 
J- AGREE, AND WHEREIN THEY VARY. © * - 
77 HAT thoſe cuſtoms are within the city of London and 
— VVV province of Vork, which comprehend fo large and 
* conſiderable a part of the kingdom, it is ſomewhat ſtrange 
ſays Dr. Burn, that ſo ſew authors have taken any pains to 
— inform their readers or themſelves; and that thoſe cuſtoms 
— are ſo ancient, and of ancient times were of ſuch general and 
— almoſt univerſal extent, that ſome of the greateſt lawyers 
have doubted whether they were not part of the common 
- law *, Formerly, not only in the province of York and 
— city of London, but in moſt, if not in all parts of England, 
| a man was reſtrained from bequeathing the whole of his per 
2 ſonal eſtate away from his wife and children; but the law in 
that particular is now altered though it continued in the 
2 province of Vork, the principality of Wales, and in the city 
1 of London, later than in other parts of the kingdom, and 
* till very modern times; when in order to favour the power 
14 of hay mar. and to reduce the whole kingdom to the 
* ſame ſtandard, three ſtatutes were provided, the one 4 & 5 
; W, & M. c. 2. explained by 2 & ; Ann, c. 5. Þ for the 
er province of York ; another 7 & 8 W. III. c. 38. for Wales; 
ru and a third 11 Geo. I. c. 18. for London: whereby it is 
; Il enacted that perſons within thoſe diſtricts and liable to thoſe 
8 cuſtoms, may (if they think proper) diſpoſe of all their per- . 
{onal eſtates by will; and the claims of the widows children 
and — | 
dy a Ecclef. Law, 4 V. 368. ſhall be repealed z fo that it ſhall be law- 
d This ſtatute of 2 & 3 Ann. recites, ful for all and every the citizens of the city 
that a proviſo was contained in the ſta- of York, who ſhall be freemen of the 
tute 4 W & M. that nothing therein ſaid city, inhabiting therein, or within 
contained ſhould extend to the citizens the ſuburbs thereof, by their laſt wills 
of the city of York ; and thatthe mayor and teſtaments, to diſpoſe of their goods, 
and commonal , on behalf of the inha- chattels, and other perſonal eſtate, to 
bitants of the ſaid. city had requeſted that ſuch perſons as they ſhall think fit, as 
the ſaid proviſo might be repealed. And any other perſons inhabiting within the 
by the ſtatute 2 & 3 Ann. it is enacted province of York, may lawfully do by 
that the ſaid proviſo, as far as the ſame virtue of the ſtatute 4 W. & M. 
concern .. citizens of the city of Vork, 3 
P. H3 N and 
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and other relations to the contrary are totally barred. So 
that now, throughout all the kingdom of England, a man may 
deviſe the whole of his chattels as freely as he formerly could 
7 part thereof ©. But in caſe of inteſtacy, the ſtatute of 
ribution-expreſly excepts and reſerves the cuſtoms of the 
city of London —_ province of York. So that although the 
reſtraint of deviſing is removed by the ſtatutes juſt mentioned 
et the ancierit chlor of London and Vork remain in full 
orce with reſpect to the eſtates of inteſtates l. And by the 
cuſtom of the city of London, there is ſtill a difference to 
what it is in moſt other parts of the kingdom in reſpect to the 
diſpoſing the care of children; as by the ſtatute 12 Car. II. 
c. 24. any father under age, or of full age, may by deed 
or will difoole of the cuſtody of his child, either born or un- 
born, to any perſon, except a popiſh recuſant, either in 
poſſeſſion or reverſion, till ſuch child attains the age of twenty- 
one years. But if the father is a freeman of London, he can. 
not deviſe the diſpoſition of the body of his child ; and if he 
doth, yet the infant {hall remain in the cuſtody of the mayor 
and aldermen *, who are guardians to the children of all free- 
men of London that are under the age of twenty-one at the 
time of their father's deceaſe b. So that if a freeman or free- 
woman die, leaving orphans within age unmarried, the court 
of orphans, which is held by cuſtom time out of memory, 
before the lord mayor and 12 of the city of London, 
ſhall have the cuſtody of their body and goods; and the exe- 
cutors or adminiſtrators ſhall exhibit inventories before them, 
and become bound to the chamberlain to the uſe of the or- 
phans, to make a true account upon oath ; and if they refuſe, 
. they may be committed till they become bound i, And their 
being bound in the ſpiritual court doth not excuſe them from 


© Black, Com. 2 V. 493. By the 
fAatute 11 Geo, I. it ſhall be lawful for 
all perfons who, after the 1 of June 
1725, ſhall become free of the city of 
London, and for all who at that time ſhall 
be unmarried, and not have iſſue byany 
former marriage, to diſpoſe of their per- 
ſonal eftate, But if any perſon who ſhal! 
be free of the city, hath agreed or mall 
agree by writing, in cenſideration of mar- 
nage or otherwiſe, that his perſonal eſ- 
tate ſhall be diſtributed according to the 
cuſtom of the city; or in caſe any perſon 
ſo free ſhall die inteſtate, his perſonal 
cſtate ſhall be ſubject to the cuſtom.— A 
freeman of London, who had a fon by a 
former marriage, married a ſecond wife, 
The fon afterwards died, and the huſ- 
dand deviſed his perſonal eſtate to be laid 


out in ſecurities, and the intereſt of the 
whole to be paid to his wife for ker life, 
and after her deceaſe the principal to be 
paid to his ſiſter, and her children, or 
ſuch of them as ſhould be then living.— 
The widow claimed a moiety of the per- 
ſonal eſtate by the cuſtom of London . 
and held by lord Hardwicke, chancellor, 
with great clearneſs, that ſhe is entitled 
to it, The cuſtom of London not- being 
taken away by Rat. of 11 Geo. 1. in this 
caſe, Danſon v. Hawes, July, 1734 
Amb. Rep. 276, (5 * 

Black. Com. 2 V. 518. 

© Co. Litt. 88. | 

Priv. Lond. 287. 

n id. 288. 

i Ibid, 280, 287. 
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this cuſtom x, as they may ſtill be compelled to give other ſe- 
curity.to the chamber of London i. And if any perſon inter- 
marry with an orphan, without the conſent of the court, 
ſuch perſon wor be fined by them, according to the quality 
and portion of the orphan ; and unleſs ſuch perſon pay the 
fine, or give ſecurity to pay it, they may commit him to 
Newgate, to remain there till he ſubmit to their orders *. 
A =_ has no privilege for taking and marrying an orphan 
of London without licence ®——He that marries an orphan 
without the conſent of the coyrt, muſt make a jointure before 
he receives the portion o. Upon the marriage of orphans, 
the cuſtom js to appoint the common ſerjeant to treat and 
take ſecurity for the orphan ?. 

As to inteſtacy, in the main the. cuſtoms of London and 
York agree; but there are ſome variations, and in two ptin- 
cipal points they conſiderably differ. The one is, that in 
London the ſhare of the ehlidren (or orphanage part) is not 
fully veſted in them till the age of twenty-one, before which 
they cannot diſpoſe of it by teftament i; and if they die under 
that age, — fole or married, their ſhare ſhall ſurvive to 
the other children“. The other is, that in the province of 


York, the heir at common law, who inherits any land, either in 


fee-ſimple or fee-tail, is excluded from filial portion or 
reaſonable part As thofe variations will appear more con- 
ſpicuous hereafter, we ſhall now proceed to take a view of 
thoſe cuſtoms under two diſtin heads, x 


SECTION THE SECOND, 


Tus CUSTOMS or THz CETY or LONDON 
As TO INTESTACY. 


F a freeman of London dies in London, of elſewhere, in- 
teſtate, and though his eſtate doth not lie in the city, but 
elſewhere, his children are entitled to their ſhare of his per- 
ſonal eſtate by the cuſtom*, And if the freeman dies, leav- 
ing a widow and a child or children, his perſonal eſtate 
(after his debts are paid, and the cuſtomary allowance for 
his funeral, and for the widow's chamber *, are deducted 
thereout) is, by the cuſtom of the city, to be divided into 
* Law of Exec, 252, u The widow's apparel, and furniture 


1 2 Koll's Abr. 550, of her bedchamber, in London, is called 
m Priv. Lond. 232, 283. the widow's chamber. Black. Com. 2 
Y Lev. 163. V. 518. In a caſe before lord Parker, 
o Priv. Lond. 286. it was faid that the widow is entitled to 
P Laws of Lond. 69, the furniture of her chamber; or, in caſe 
«* 2 Vern. 558, the eſtate exceeds two thouſand pounds, 
r Prec. Cha. 537. then to fifty pounds inftead thereof, 
* Swinb. 231. . Briddle and Bridd'e, 7 Vin. Abr. 200. 


1 Priv. Lond, 288, 
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three equal parts, and diſpoſed of in the following manner: 
to wit, one-third part thereof to the widow, another third part 
to the children, and the other third part (being taken out of 
the cuſtom) is now, by the ſtatute 1 Jac, II. c. 17. made ſubject 
to the ſtatute of diſtribution ; and ſo dividing the whole into 
nine parts, four ninths belong to the wife, and five ninths to 
the children“. And if a man dies worth 1800l. leaving a 
widow and two children, the eſtate ſhall be divided into eigh- 
teen parts, whereof the widow ſhall have eight, ſix by the 
cuſtom, and two by the ſtatute, and each of the children five, 
three by the cuſtom and two by. the ſtatute : if he leaves a 
widow and one child, ſhe ſhall {till have eight parts as before, 
and the child ſhall have ten, ſix by the cuſtom, and four by the 
ſtatute*. And if there ſhould be an after-born child, fuch child 
will come inwith the reſt for the cuſtomary ſhare of the father's 
perſonal eftateY. If the freeman leaves a widow, and no 
child, the widow ſhall have three-fourths of the whole ; two 
by the cuſtom, and one by the ſtatute, and the remaining 
fourth ſhall go by the ſtatute to the next of kin . If he hath 
no wife, but hath children, the half of his perſonal eſtate be- 
longs to his children, and the other half (being, as it is called, 
the dead man's part ; becauſe formerly the ordinary, or he to 
whom the ordinary committed adminiſtration, was to diſpoſe 
of the ſame to pious uſes for the benefit of the deceaſed's ſoul) 
is now diſtributable amongſt the children by the ſtatute *. And 
if he hath neither wife nor child at the time of. his death ; 
then the whole belongs to the deceaſed, and is diſtributable by 
the ſtatute b. As to the freeman's grandchildren, the cuſtom 
— not extend to theſe, as hath been determined in ſeveral 
caſes ©, 3 | | 

W may now obſerve what ſituation the widow muſt be 
in at the time of her huſband's death, that ſhe may be entitled 
to his perſonal eſtate; as whether there is any ſettlement 
whereby ſhe may be barred of her cuſtomary part, or the part 
ſhe may be entitled to under the ſtatute of diſtributions ; and 
alſo the ſituation the children muſt be in that they may be en- 
titled ; as, whether any of them have been advanced, fo 
as thereby to be barred in part or in whole of what they 
would otherwiſe be entitled to: which, after being con- 
ſidered, more will be ſaid concerning the diſtribution, 


V 2 Salk, 426, L. Raym. 1328. 1P. Will. 341. 
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Y Prec, Cha. 499. ; 426, | is 3 a EL 


© Black, Com. 2 V. 519, 


1 


who dies without WILL or TESTAU EAT. 10g 


Ir the wife be provided for by a jointure before marriage, 
in bar of her cuſtomary part, it puts her in a ſtate of non- 
entity with regard to the cuſtom only; but ſhe ſhall be en- 
titled to her ſhare of the dead man's part under the ſtatute of 
diſtributions, unleſs barred by ſpecial agreement *; and if a 
freeman of London makes a jointure on his intended wife, 
and the ſame is expreſſed to be in bar only of her dower, or 
thirds of lands, tenements, and hereditaments, this ſhall 
not bar her of her cuſtomary ſhare of his perſonal eſtate ©: 
yet it is other wiſe, if it is ſaid to be in bar of her cuſtoma 
part*, In reſpect to the part ſhe will be entitled to under the 
ſtatute of diſtributions ; where a freeman whoſe wife has been 
compounded with. dies inteſtate, his widow ſhall have ſuch 
part as ſhe is entitled under the ſtatute of diſtributions, if 
there are no expreſs words in the agreement to exclude her® : 
but where a widower and widow, being about to inte a 
and having only perſonal eſtate; by articles made before 
marriage, agreed, that in cafe the huſband ſurvived, he ſhould 
have two thouſand pounds only of his wife's perſonal eſtate, 
and the reſt to be at her diſpoſal, &c, and in caſe the wife 
ſurvived, then ſhe was to have two thouſand. pounds out of 
the husband's perſonal eftate, without ſaying only or no more. 
The husband, being a freeman of London, died; and his 
wife brought her bill for an account of his perſonal eſtate 
over and above the two thouſand pounds, and ſo to be let in- 
to the cuſtomary ſhare thereof: but it was decreed, that the 
Equitable conſtruction of thoſe articles muſt be to exclude the 
wife from any further ſhare out of the eſtate; and, though 
the words were not ſo full to exclude her, yet the intent of 

the articles appearing to be a mutual reciprocal agreement 
between-them for ſettling each other's claim, ought not to be 
extended larger on one {ide than the other, and decreed that 
the wife muſt have only the two thouſand pounds b. 
Where a freeman of owe — who was a widower, and had 
ſeveral children, being poſſeſſed of a conſiderable leaſehold 
eſtate, on a ſecond marriage conveys theſe leaſes in conſider- 
ation of 20001. portion in truſt for himſelf for life, remainder 
to his wife for life, in lieu and bar of all deter, cuſtomary 
Mate, &c, remainder to the firſt ſon of that marriage, and 
ſo to every other ſon ; and in the ſettlement there was an 


Black. Com. 2 V. 519. titled to her ſhares by the ſtatute and 
* Eq. Caf. Abr. 158, 159. cuſtom ; as mentioned in p. 67. n. 
fx P. Will. 530. If there be a © Prec. Cha. 327, 


proviſo in a ſettlement that the wife ® Laws of Lond, 102, 
Loud not be barred, ſhe will be en- 


f. 


agreement 
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agreement that the truſtees ſhould ſell thoſe leaſes, and inveſt 
money in the purchaſe of lands of inheritance to be ſettled 
| to the uſes aforeſaid ; but the husband died before any pur. 
| chaſe made, and it was held that the wife was barr — 

claiming any other part of the perſonal eſtate . And where 

2 ſettlement was made on the wife of a citizen, of part of the 
k perſonal eſtate of the husband, in bar and ſatis faction of all 
| her claim and demand out of his perſonal eſtate, by the cuſtom 
| er atherwjſe, and the husband died inteſtate; it was decreed 
8 that the wife was barred of her diſtributive ſhare of his eſtate 
| by the ſtatute of diſtributions . 


Hence we may perceive, that if there are ſufficient words 
in a ſettlement made previous to marriage, the freeman's 
wife will be barred of the claim ſhe might otherwiſe have to 
her husband's perſonal eſtate, either by the cuſtom or by the 
ſtatute of diſtributions; in confequence of which it will be 

s if there were no wife, and the children will have one half 
C the cuſtom, and the other half by the ſtatute!, And if 
the wife be divorced for adultery, ſhe ſhall not haye her cuſ- 
tomary ſhare . 


Ir any of the children are advanced by the father in his 
life-time with any ſum of money (not amounting to their full 
proportionable part), they ſhall bring that portion into hotch- 
pot with the reſt of the brothers — ſiſters, but not with the 
widow, before they are entitled to any benefit under the cuſtom ; 
but if they are fully advanced, the cuſtom entitles them to no 
further dividend a. The advancement muſt be of money or 
perſonal eſtate; for the cuſtom extends only to the perſonal 
eſtate of a freeman; becauſe when it firſt began, the citizens 
of London had no regard at all to a real eſtate, as they did not 
ſuppoſe any freeman of London would purchaſe ſuch eſtate, 
but would employ his whole fortune and ſtock in trade for 
the benefit of commerce . So a ſettlement of a real eſtate on 
a child is no advancement, nor to be brought into hotchpot ?: 
and if a citizen conveys to a child land of inheritance, 
though it be expreſſed for advancement, it bars no child's 
part; but ſuch may come in for a ſhare of the perſonal 


ö Eq. Caf. Abr. 153. * m Bunb, 16, 
* Badcick and Stanbepe, 7 Vin. Black. Com. 2 V. 519. 
Abr. 211. ' Abr. Eq, Caf. 150, 


! 3 P. Will, 644. 2 K. Will, 527, 1 Cha, Caf, 160, 3 
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eftate with the reſt a. And it has been certified, that where 
heir or co-heir had a real eſtate ſettled on him or her, the 

ne was out of the cuſtom of the city of London; and tho? 
ie father ſhould afterwards declare it to be a full adyancey 
ment for ſuch child, yet that was no bar to his orphanage 
part; neither was it to be brought into hotchpot, but was 
Clearly out of the cuſtom*. And where money was given by 
the father to be laid out inland to be ſettled on the fon and the 
intended wife for their lives, with remainders in tail; and the 
queſtion was, whether this ſhould be reckaned to be an ad- 
vancement by part of the perſonal eſtate of the father, ſo as 
the ſon ought to bring the ſame into hotchpot, to entitle him 
to a ſhare of the perſonal eſtate? it was held by the lord 
chancellor, that this money was not to be reckoned as part of 


the perſonal eſtate *, 


How this advancement is to be beſtowed, and what ſhall be 
deemed an advancement either in part, ſo that the child muſt 
bring the ſame into hotchpot before he be entitled to any be- 
nefit under the cuſtom ; or in whole, ſo as thereby the child 
will be excluded from having any further portion, ſeems to 
have been much queſtioned, Though it is ſaid, generally, 
by a'late author, that any proviſion made by the father in his 
life-time for his children, is advancement within the cuſtom 
but that a ſettlement of a real eſtate on a child is no advance- 
ment, nor to be brought into hotchpot*. Yet ſmall incon- 


ſiderable ſums occaſionally given to a child cannot be deemed - 


an advancement, or part thereof; neither is maintenance mo- 
ney, or an allowance made by a freeman to his ſon at the 
univerſity, or in travelling, &c. to be taken as any part of 
his advancanent ; this being only his education, and it would 
create x and uncertainty to enquire minutely into ſuch 
matters. So putting out a child apprentice is no part of his 
advancement, for it is only procuring the maſter to keep him 
for ſeven years inſtead of the parent % 


IT is queſtioned by Mr. Vernon, whether only the pro- 
viſion * on the marriage of a child, or in purſuance of a 
marriage agreement, is an advancement ; and where 400l. 
were given to a daughter long after her marriage, and with- 


4 2 Cha, Caſ. 160, t Law of Teft. 205. 
r 1 Vern. 216. v Laws of Lond, 82, 
* Anand and Honeyweed, 1 Vern. 345. 3 Vern, by, 
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out any agreement that the ſame ſhould be for her marriage» 
portion; the lord chancellor was of opinion, that it could 

not be any advancement, unleſs it had been given her as a 

marriage portion, or in purſuance of a marriage agreement *, 

H pon a reference to the recorder of Lon ob, 4 the lord 

chancellor, to certify what is the cuſtom of London con- 

.cerning the advancement of children by their father; it was 

| certified, that by the laws and cuſtoms of the city, if any 

0 freeman's child be married in the lifetime of his or her father, 

q by his conſent, and not fully advanced to his full part or 

rtion of his father's perſonal or cuſtomary eſtate, as he ſhall 

e worth at the time of his deceaſe ; ſuch freeman's child, fo 

married, ſhall be excluded and debarred from baving any fur- 

ther part or portion of his or her father's perſonal or cuſtom- 

ary eſtate, to be had at the time of his deceaſe ; except ſuch 

father, by ſome writing by him written and ſigned with his 

name or mark, ſhall declare and expreſs the value of ſuch 

advancement ; and then every ſuch child, after the deceaſe of 

his father, producing ſuch writing, and bringing ſuch por- 

tion ſo had of his father, into hotchpot, ſhall have as much 

as will make up the ſame a full child's part or portion of the 

cuſtomary eſtate which his father had at the time of his de- 

| ceaſe ; notwithſtanding ſuch father ſhall by any writing un- 

der his hand and ſeal, declare ſuch child was by him fully 

advanced J. It is ſaid to be ſufficient, if the freeman de- 

clare the advancement of any writing under his hand, or by 

any thing written by him, although it be in an almanack, or 

elſewhere . But in the caſe of Dean and lord Delaware, the 

father's declaring, that the child was fully advanced or not 

| > advanced, was of no avail, unleſs it appeared what the ad- 

\ vancement was in certainty ; to the intent that it might be 

known, whether ſuch advancement did amount unto as much 

as would have belonged to the child by the cuſtom *®, And 

in a caſe where a freeman had advanced his child on mar- 

riage, and the certainty of that advancement did not appear 

under the freeman's hand; it was adjudged a full advance- 

ment, and that the freeman's declaration alone that he had 

advanced his child, was not of itſelf ſufficient b. 
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1 I Vern. 61. : : * H. 1708, 2 Vern, 630. 
» Y Chaſe v. Box, 1699. L. Raym. ® Cleaver and Spurling. T. 1729. 2 P. 
484. Eq. Caf. Abr. 154. Will. 527.— See more concerning ad vance- 
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Tux child of a freeman of London, when of age, may, 
in conſideration 'of à preſent fortune; bar herſelf of her 
cuſtomary part; as where the father, on his daughter's 
martiage, agreed te give her 3oool; which the, being of 
age, covenanted to receive in full of her cuſtomary ſhare as N 
a freeman's daughter: and though it was objected, that 0 
ſuch a future right cannot be releaſed, and that parents lf 
might make an ill uſe of the power they have over their 1 
children in forcing them to give ſuch diſcharges ; yet this | | 
was held a good bar of the cuſtom, there being no fraud in bj 
the tranſaction ©. But ſuch releaſe, without a valuable con- | | 
ſideration, is not good; for in ſuch caſe, at the time of the _ ' 
releaſe, the children having neither jus in re nor jus ad rem, 6 
that is, neither right in the thing nor right to the thing, the | 
whole being in the father during his life, there is nothing | 
for any releaſe to operate upon . If a man who is of age 6 
marries a freeman's daughter who is under age, he may bar ll " 

| 
{| 
| 


—— 


himſelf of any future right that he might have to the free- 
man's cuſtomary eſtate by virtue of ſuch marriage; as 
where a freeman of London had two daughters and one ſon 1 
one of the daughters married, and on 1 2 ſuitable 1 
22 the husband releaſed all right and intereſt which he 1 
d or might have to any part of the father's perſonal eſtate | 
by the cuſtom or otherwiſe ; and covenanted, that at any 
time after the death of the father, he would do any further 
act for the releaſing of any right which he might have by ml | 
the cuſtom. Jekyll and Gilbert, commiſſioners, inelined 1 
to think, that the releaſe being for a valuable conſideration, f 
purporting an agreement to quit the right to the orphan- | 1 
age part, to be binding in equity; but though this might m1 
not be ſo clear, yet the covenant for a valuable conſidera- 1 
tion to releaſe the future right is good; and ſo they decreed | 
on the execution of the maſh *, Where the husband and "eh. 
wife, in conſideration of 2000]. the wife's marriage por- : 1 
tion, covenanted to releaſe all the right and intereſt that ! 
might accrue to them out of the father's perſonal eſtate 
by the cuſtom of the city of London, and a bill was 
brought to have a ſpecific performance of the articles made 
on the marriage: The defence made for the defendant was, 
that the cuſtomary part being a mere poſſibility and con- 
tingency, which might or might not happen, ir could 


g. Cal. Abr. 272. 8b. 947, — * 2 P. Will, 272, 1 
* 1 Ark. 403, f 11 


leaſing ſuch an intereſt, the wife's father having 
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not be releaſed ; and if it eould, that at the time of the 
articles the wife was an infant, and ſo not bound by them; 
heſides, that the 20001, was no conſideration for Fe 


wort upwards of 20,0001. By lord chancellor  Hardwicke : 
I heſe conſiderations are too looſe either for à judge at 
law, or in this court, to lay any weight upon; and 1 muſt 
determine according, to the facts, by the rules of law, 
and of this court. In this caſe there appears to have been 
a valuable conſideration for the agreement in the articles, 
becauſe at the time when the 20001. were given, the defend- 
ant's'wife was entitled to no part of the eſtate of her father; 
and it was given for her advancement in the world; 
and it is highly reaſonable that ſuch kind of articles 
ſhould be carried into execution, and that when a fa- 
ther is bountiful to his' children in his life-time, he ſhould 
have his affairs ſettled to his own ſatisfaction. As to 
the objection of the cuſtomary part being a poſhbility, 
and merely in contingency, it is of no weight; for 
there is no doubt but it might be releaſed in equity: but 
here is a covenant, which the defendant is bound by in 
all events. And it is no objection to ſay, that the wife 
was under age; for though in this reſpect, if the husband 
were dead the articles would not bind her, and ſhe would: 
by ſurvivorſhip be entitled to the cuſtomary ſhare, as a 
choſe in action not recovered or received by the husband; 
yet he being alive, it is a matter that accrues to him in right. 
of his wife; and he may releaſe it, and his releaſe will bind 
her ; and therefore it was reaſonable he ſhould perform his 
covenant. | found my opinion tou on an old law well known 
in the city, by the name of Jud's law; whereby a husband 
was authorized to agree with the father for the wife, though 
ſhe was under age f. | | 


As to children partly advanced, bringing their advance- 
ment into hotchpot ; it may be as as has been men- 
tioned, that it is to be brought in among the brothers and 
ſiſters only, but not with the widow © : for it has been de- 
termined to be beyond all doubt, that where a child that had 
portion, but was not fully advanced, but was to bring 
her portion into hotchpot, that the portion ſhould not be 


# Medcolfeand Torr, 1 Atk. 63, © Pag. 106, 255 
brought 
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brought into the perſonal eſtate in general, ſo that the widow 
might come in for part of it; but that it ſhould be brought into 
the orphanage part only . And where a freeman of London 
Hath but one child, and he hath received ſome portion from 
his father, and the father dies leaving this child and a wife; 
the child ſhall have his full orphanage part, without any re- 
gard to what he hath already received i. And where an only 
child is in part advanced by the' father in his life-time, fuck 
child fhall not bring his portion into hotchpot, there being. 
none in equal degree with him *; the only meaning of bring- 
ing the ehild's into hotchpot is, to make an equality 
among the children, and not for the benefit of the mother l. 
Ir a freeman 2 25 children, or but one child, doth 
fully advance all his children, or his ſingle child; this ſatisfies 
the cuſtom, and is the ſame as if he had no child, and his 
| perſonal eſtate ſhall go as if there was none n, and the wife 
ſnall have a moiety , or one half; which muſt be underſtood 
to be a moiety or one half by the cuſtom, from which the 
children, or one child, being full advanced, are excluded. So 
conſequently, it ſeems, that the other — or one half, 
muſt fall under the direction of the ſtatute of diſtributions, 
and be diſtributed as the ſtatute directs. 
THE cuſtom, it may be obſerved, extends only to the wife 
and children; whereas, if there is neither wife nor child living 
at the inteftate's death, the whole of his perſonal eſtate is ſub- 
ject to the ſtatute of diſtribution, as has been mentioned e, and 


* x Vern. 348. advancement z for he ſaid, every preſtut 
2 Salk; 426. which à father makes his child ſhall not 
* 2 Vern. 234- be confidered as an advancement : but 


12 P. Will, 526.—4 freeman of 
London dies leaving a widow and one only 
child, a daughter. On bill by the daughter 
againſt the mother and executrix, the 
queſtion was, Whether'ſhe had been ad- 
vanced by the father, and ſo excluded 
from the cuſtomary ſhare z it appearin 
by her anſwer; to the croſs bill, that her 

had given her ſeveral. ſums of 
money, in all about 100 moidores ; and 
the cuſtom of London was infiſted on, 
and if it appears the father has advanced 
his child money, and the exact ſum does 
not appear under his hand, it ſhalt be 


taken as a- full advancement, — Lord 


chancellor doubted: of the fact of any 


ſuppoſing ſhe was advanced, yet the. 
cuſtom only hold among children, not 
between an only child and the widow. 
And ſo held in the cafe of lord Delaware; 
and ſo is the purport of the certificate in 
Chaſe v. Box. [Page 1108.] There is: 
no caſe where between a ſole child and. 
widow the advancement was brought 
into hotch-pot, lt is true a father may 
—— a —_ ſhare, but that — 
by agreement, Caron v. Nov. 
1753. Amb. Rep. 189. nt 
= [hid. 527. 
a 2 Vern, 665, 
Pag. 104. 
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eonſequently muſt be diſtributed. in the fame manner as was 


ſhewn in a former chapter —. 

BEsipEs what has been mentioned, concerning how diſ- 
tribution is to be made where the freeman leaves a wife, 
ehild, or children; and as we have now ſeen that the wife 
may be barred by ſettlement, and the children by being ad- 
vanced; we may here obſerve, that the courſe of diſtribu- 
tion of the perſonal eſtate of a freeman of Londgn ſeems to 
be thus : A $4 eee 

Ir the freeman dies inteſtate, leaving no wife, but an only 
child; which child is advanced, or partly advanced, or not 
advanced; in all theſe cafes it makes ne difference, for one 
way or other ſuch child ſhall have the whole clear perſonal 
eſtate. For ſuppoſing ſuch child is advanced, he. ſnall have 
nothing by the cuſtom, but by the ſtatute! he ſhall have the 
whole as next of kindred. If he is partly advanced, he ſhall 
have one-half by the cuſtom ; there being no other child with 
whom to bring his partial advancement into hotchpot, and 
the other half by the ftatute. So in like manner, if he is not 
at all advanced ; he ſhall have one-half by the cuſtom, and 
the other half by the ſtatute. ad 2 


Ir the freeman leaves no wife but divers children; as ſup- 
poſing them to be three, the firſt of which is advanced, the ſe- 
cond partly advanced, and the third not advanced: in this 
caſe the child partly advanced, and the child not advanced, 
ſhall have one-half equally betwixt them by the cuſtom ; the 
child partly advanced firſt thereunto bringing his partial ad- 
vancement into hotchpot ; and the other half (which is called 
the dead man's part) ſhall be diſtributed by the ſtatute equally 
between thoſe two children, the firſt child being ſuppoſed to 
be fully advanced already. X 


As to the renreſentatives of children dead ; thoſe we muſt 
obſerve, are admitted, by the ſtatute to a diftributive ſhare of 
the dead man's part, in the place of the deceaſed child or 
children whom they repreſent ; but not ſo of the cuſtomary 
part by the cuſtom. £4 


IF the freeman leaves a wife and no child ; ſhe ſhall have 
beſides her chamber. one-half by the cuſtom, and the other half 
(being the dead man's part) ſhall be diſtributed by the ſtatute ; 
of which dead man's part by the ſaid ſtatute ſhe ſhall have one 
half ; ſo that, dividing the whole perſonal eſtate into four parts, 
He ſhall have three, and the next of kindred one, But although 

there 
Chap. 3. | 
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there be no child of the freeman's living at his death ; yet 
if there hath been a child, and there are any legal repreſenta- 
tives of ſuch child, that is lineal deſcendants ; then of the 
dead man's part, by the ſtatute, the wife ſhall have but one- 
third, and the repreſentatives ſhall have the other two-thirds ; 
ſo that, dividing the whole perſonal eſtate into fix parts, ſhe 
ſhall have four, and the repreſentatives two. 


Ir the freeman leaves a wife, and alſo a child or children, 


any one or more of which children are not advanced ; by the 
cuſtom ſhe ſhall have one third part, and the children not ad- 
vanced ſhall have another third part, and the remaining third 
part (being the dead man's pazt) ſhall be diſtributed by the 
ſtatute; of which dead man's part by the ſaid ſtatute ſhe ſhall 
have one-third, and the other two-thirds ſhall be diſtributed 
amongſt the children: ſo that dividing the whole into nine, 
ſhe ſhall have four, and they ſhall have five. But if the wife 
be barred by ſettlement, whereby it may be as if there were 
no wife ; then the children will have one-half by the cuſtom, 
and the other half by the ſtatute, as hath been mentioned 4. 


The orphanage ſhare not being fully veſted in the children 
till they attain the age of twenty-one, a child entitled to an 
orphanage ſhare of his father's perſonal eftate dying under 
twenty-one, cannot deviſe it by his will ; for by the cuſtom 
it ſurvives to the other children, as hath been mentioned !. 
But a child may deviſe the ſhare which he hath by the ſtatute 
of diſtributions * ; and that at the age of fourteen, if a male, 
and twelve, if a female; provided he or ſhe be of ſufficient 
diſcretion ; as it ſeems expreſsly laid down by Sir William 
Blackſtone * ; and his reaſon given for it is, becauſe that is 
the rule of the civil law, and that as the eccleſiaſtical court 
is the judge of every teſtator's capacity, this caſe muſt be 
governed by the rules of the eccleſiaſtical law ; ſo that, as 
the learned author ſays, no objection can be admitted ta the 
will of an infant of fourteen merely for want of age ; but if 
the teſtator was not of ſufficient diſcretion, whether at the 
age of fourteen or four-and-twenty, that will overthrow his 


teſtament, 


Page 106, * 2 Vern. 559. 
7 Page 1c3, © Com. 2 V. 497» 
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| SECTION THE THIRD, 
HE CUSTOM or THE PROVINCE or YORK 
| As To INTESTACY. 
WE have already ſeen, that here, as well as in the city 
of London, a man may by will diſpoſe of the whole 
of his perſonal eſtate to whom he inks fit, and that the claims 
of the widows, children, and other relations to the contrary, 
are totally barred". But as to inteſtacy ; if a man be an in- 
habitant or an houſeholder within the province of York, and 
dying there or elſewhere inteſtate, and at the time of his 


death hath a wife, and alſo a child or children; his goods 
(after paying his debts, and deducting the widow's apparel 


and furniture of her bed-chamber *) ſhall be divided into 


three parts ; whereof the wife ought to have one part, the 
child or children another part, and the third part (Which is 
called the death's or dead man's pare) is diſtributable by the 
ſtatute ; of which dead man's part, by the ſtatute, the wife 


ſhall have one-third, and the other two-thirds ſhall be diſtri- 


buted amongſt the children: fo that, dividing the whole into 
nine parts, the wife ſhall have four and the children five; in 
like manner as has been mentioned concerning the cuſtom of 
the city of London x. But if by ſettlement a jointure is li- 
mited to the wife, in bar of all her demands out of the per- 
ſonal eſtate of her huſband. by virtue of the cuſtom, in ſuch 
caſe it is as if there were no wife with reſpect to the euſ- 
tomary part; ſo if it is in bar of all her demands, by virtue 
of the ſaid cuſtom, or otherwiſe, ſhe ſhall be debarred alſo of 
any diſtributive ſhare by the ſtatute?. And as to the chil- 
dren ; if the inteſtate hath a wife, and a child or chiidren, 
which child is heir to the inteſtate, or which children were 
advanced by the father in his lifetime ; in this caſe it is as if 


he had no child; and therefore his goods ſha]l be djvided into 


n Pag. 101. 

By the general and ancient cuſtom 
of the province of York, widows have 
been tolerated to reſerve to their own uſe, 
not only their apparel and a convenient 
bed, but a coffer with divers things 
therein neceſſary for their own perſons ; 
wich things have been uſually omitted 

G 1 . . 


out of the inventory of their deceaſed huſ- 
band's goods, unleſs the huſband was fo 
far indebted, as the reſt of his goods 
would not ſuffice to diſcharge the ſame, 
Swinb. 42% © * . 3 
>" Pag. 104. 

Y 1 Vern. 15. 


tro 
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two parts; whereof the wife is to have one part to herſelf, 
and the other half is diſtributable by the ſtatute *, as we ſhall 
| ſee more of hereafter. If the inteſtate hath neither wife 
nor child at the time of his death, his whole perſonal eſtate 
(the funeral expences, and other neceſſary charges being firſt 
deducted) ſhall be diſpoſed of in due courſe of adminiſtration, 
as now falling under the direction of the ſtatute of diſtribution®; 
and conſequently muſt be diftributed in ſuch manner as was 
ſhewn in a former chapter b. | 


/ 


As to the child's being excluded as being heir ; this,. we 
may obſerve, is one of the main points wherein the cuſtom of 
the city of London and province of York differ; as in the 
former, whatever real eſtate the child has, either by deſcent 
from his father, or conveyed to him by his father in his life- 
time, it will in no wiſe bar the child from receiving his ſhare 
of his father's perſonal eftate ; whereas here he will be to- 
tally barred from receiving any part thereof by the cuſtom, if 
he hhould have any real eſtate by deſcent, or otherwiſe, from 
his father. For here not only x 6 heir of lands holden in fee- 
ſimple is thereby barred from the recovery of a filial portion, 
but he alſo that is heir in fee-tail, either general or ſpecial © 
and although the lands be of very ſmall revenue, perhaps not 
more than a noble yearly rent, and the goods very great in 
compariſon of ſo ſmall a rent (as may be 10001. or more 3) 
even in this caſe the heir is barred from the hope of a filial 
portion “: and not only that heir is excluded from a filial 
portion who doth enter upon the land immediately after his 
father's death, but he alſo who is heir in reverſion, is heir; 
and being heir, can have no filial portion : ſo by this it may 
fall out very hard with the heir in reverſion; for if he ſhould 


* Swind, 220. 

a bid. 

d Chap. 3. 

© Eſtates tail may be either general : 
- or general to male or to female; — or 
ſpecial z——or ſpecial to male or to female. 
Tail general is, where lands and tene- 
ments are given to one, and the heirs of 
his body begotten, By which manner 
of bequeathing, how often ſoeyer the 
gonee in tail marries, his iſſue by every 
ſuch marriaze is in ſucceſſive order ca- 
pable of inheriting the eſtate tail per for- 
mam don, that is, by the form of the gift. 
If lands are given to a man, and the heirs 


male of his body begotten, it creates an 
eſtate in tail male general; and vice verſa, 
an eſtate tail female general. Tenant in 
tail ſpecial is, where the gift is reſtrained 
to certain heirs of the donee's body, ane 
does not go to all of them in general. As 
where lands and tenements te given to a 
man and the heirs of his body, on Mary 
his now <vife to be begotten'y herebv no 
iſſue can inherit, but ſuch ſpecial iflue 
as is engendered between them two; not 
ſuch as the huſband may have by another 
wife; and therefore it is called ſpecial 
tail, Black. b. 2. c. 7. 
« Swinb. 231, 232, 
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die in the mean time, before he could lawfully enter to thoſe 
lands which be his only in reverſion, he could reap no benefit 
either of his father's lands ox goods; yet he muſt be content 
with his lot, and though not he, but his ſhall enjoy the land 
at the time appointed*. And although the heir receive the 
land by ſettlement made upon his father's marriage: yet he is 
heir ſo as to be excluded thereby from a filial portion; as 
where the father having by ſettlement on his marriage ſettled 
his real eſtate to himſelf for life, part to his wife for her join- 
ture, and the remainder of the whole to his firſt and other 
fons in tail, remainder to his own right heirs; the eldeſt fon 
was thereby excluded by the cuſtom of the province of York 
from having any ſhare of his father's perſonal eſtate . And 
if the heir hold lands by deed of feoftinent ® in mortgage, or 
with clauſe of redemption ; that is to ſay, upon condition 
that if the feoffer pay unto him a ſum of money at a certain 
day, that then the feoffor ina re-eater, and the deed or grant 
be void ; yet in the mean time, until the condition be per- 
formed and the land redeemed, if he ſhould demand any 
filial portion he is barred ; becauſe as yet he is heir to the 
deceaſed. But if the lands ſhould be redeemed, and the mo- 
ney ſatisfied, then it is thought that he may recover a filial 
portion ; becauſe then he is not heir to the deceaſed, nor the 
** certain which was made by the father in his 
etime b. : 


HAviNG thus ſeen how the heir may be barred from re- 
ceiving a filial portion by having lands from his father by de- 
ſcent or otherwiſe ;z we come now to conſider what advance- 
ment will bar a child from receiving a filial portion. But be- 
fore we proceed with this, we may here juſt take notice, that 
what has been ſaid concerning the heir bein barred, relates 
ſolely to his being barred of what he would be entitled to by 
the cuſtom, and not what he will be entitled to bY the ſta- 


tute ; which may be perceived by what will be ſaid hereafter, 


© Swinb 231, comm on aſſurance to paſs lands and tene- 
f Conſtable and Conflable, 2 Vern. 375. ments; for it amounts to a feoffment, the 
© A feoffment, or deed of feoffment, uſe drawing after it the poſſeſſion without 
is the ancient method of conveyance. actual entry, and ſupplying the place of 
Black. Com. 2 V. 316, Vet fince ths livery and ſcifin required by the deed of 
ſtatute of 27 Hen. VIII. c. 10. of uſes, feoffment. r 
the conveyance by leaſe and releaſe has ® Swinb, 232. 
cakcen place of it, is -derome a very | ; 
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As concerning the advancement, whereby a child may be 
barred from receiving a filial portion; this advancement muſt 
be by the father in his lifetime. For although another beſtow 
any advancement, be it as much as it may, this preferment 
by another is no bar to the child from the recovery of a filial 
portion of his father's goods ; much leſs where the child hath 
advanced his eſtate by his own induſtry i, And if the father 
beſtow any thing upon another for his child's ſake, or for the 
good of his child ; this is no ſuch preferment as will hinder a 


a child of his filial portion k: and therefore if the father beſtow 


any thing upon a man of trade, to take his ſon for an appren- 
tice, and to teach him his myſtery, this is no advancement tg 
the effect aforeſaid? ; or if the father beſtow any thing upon a 
ſchoolmaſter, or tutor in the univerſiy, for the increaſe of his 
child's knowledge in learning, or for any degree there to be 
obtained; this is no advancement to exclude the child of a 
filial portion. u 

THE advancement muſt be a proviſion made by the father 
of ſome competent thing for the maintenance of his child, 


whereby he may be the better enabled to live after his father's 


death ; for if the father beſtow any thing upon his child to 
any other end, as money in his purſe to ſpend among his 
equals, or to buy him ſuits of apparel or books ; yet this is 
not to be holden for an advancement .. If a portion be given 
to a child in lieu and ſatis faction of a filial portion, and the 
child be of age, and in conſideration thereof doth releaſe 
his future filial portion; then the child will be barred of 
any future claim: as a child when of age, for a valuable con- 
fideration, may releaſe his future filial portion *.—1f the fa- 
ther in his lifetime beſtow a leaſe upon his child, or grant 
unto him an annuity for life out of his lands, though it be in 
ſuch a manner as the child ſhall not reap any benefit thereby, 
ſo long as the father lives, but after his death; this is holden 
for a preferment or advancement : becauſe it was aſſured un- 
to him in his father's life-time?. And if the father beſtow a 
competent portion with his daughter in marriage upon him 
that ſhall marry her} this is ſuch an advancement as will bar 
her from a demand of a filial portion . By the word por- 
tion is to be underſtood, not only a ſum of money, or part of 
the father's goods and chattels ; but alſo lands and annuities 
beſtowed by the father upon the ſon Competent, ſignifies 


i Swinb. 242, ® 4 Burn's Eceleſ. Law . 
* id. 33 5 Swinb, 234» "0 


1 Thid. 4 [bid. 
m hid. | Vid. 
Did. 234. 


13 equal, 


118 The Dis os AL of a PERSORN's ESTATE 


equal, or not far inferior to that quantity which otherwiſe, 
according to the cuſtom of the province, ſhould fall to be 
due to the child, after the rate and proportion of the father's 
eſtate, at the time when he doth beſtow any ſuch thing upon 
his child; for the ſame being equal, or not much under the 
rate which ſhould belong to the child by the cuſtom, if his 
father had then died, ſhall ſtand for a ſufficient preferment 
and advancement to exclude him from a filial portion *. 


IT ſeems fince Swinburn's days generally to have prevailed 
as the cuſtom of the province of York, (that children exclu- 
ive of the heir at law) not advanced to their full proportion 
of the children's part, ſhall be admitted to come in for their 
ſhare of the ſaid children's part, bringing thereunto their par- 
tial advancements into hotchpot ; agreeable to what Swinburn 
acknowledgeth to be the rule of the civil law ; in- conformity 
alſo to the cuſtom of London, and to the meaſures of the ſta- 
tute of diſtribution, and the rules obſerved by the courts of 
equity in all ſuch like caſes i. | 

WHERE there is a wife, child, or children, the courſe of 
diſtribution of inteſtates effects within the province of York 


ſeems to ſtand thus: 


Ir a perſon die inteſtate, leaving no wife, but an only 
child, which child is heir at law, or advanced, or partly ad- 
vanced, or not adyanced ; in all theſe caſes it -makes no dif- 
ference ; for one way or other ſuch child ſhall have the whole 
clear perſonal eſtate, For ſuppoſing ſuch child to be heir at 
law ; he ſhall have nothing by the cuſtom, but by the ſtatute 
he ſhall have the whole as next of kindred. If he is ad- 
vanced; he ſhall likewiſe have nothing by the cuſtom, but 
by the ſtatute in like manner he ſhall have tho whole. If he 
is partly advanced ; he ſhall have one half by the cuſtom, 
there being no other child with whom ta bring his partial 
advancement into hotchpot; and the other half by the ſta- 
tute, So in like manner, if he is not at all advanced; he ſhall 
have one half by the cuſtom, and the other half by the ſtatute. 


5 Su iab. 234. t + Burn's Eccleſ, Law, 403. 
Ir 


who dies without Wizl or TrsrAuZNT. 119 


Ir ſuch perſon hath divers children, one of whom is heir at 
law, and the others are advanced; in this caſe, with reſpect 
to the cuſtom, it is as if he had no children: none of them 
can claim any thing by the cuſtom ; and (the younger chil- 
dren being ſuppoſed to be fully advanced) the heir at law by 


the ſtatute ſhall have the whole. So here we may obſerve, as 


before hinted." that as to the cuſtom the heir at law is barred 
by having lands; yet by the ſtatute he is in nowiſe barred 


by any lands that he may have had by deſcent or otherwiſe 


from the inteſtate ; which we have ſeen in a former chapter®. 

IF ſuch perſon hath divers children, the firſt of which is 
heir at law, the ſecond advanced, the third partly advanced, 
and the fourth not advanced; in this caſe, the child partly 
advanced, and the child not advanced, ſhall have one half 
equally betwixt them by the cuſtom, the child partly ad- 
vanced firſt thereunto bringing his partial advancement into 
hotchpot z and the other half (which is the dead man's part) 
ſhall be diſtributed by the ſtatute equally amongſt all the faid 
children (the ſecond only excepted, who is ſuppoſed to he 
fully advanced already,) ſhare and ſhare alike. But if the 
heir at law hath been advanced by his father, otherwiſe than 
by lands, or as heir at law; he ſhall bring ſuch advancement 
into hotchpot with his brothers and ſiſters, otherwiſe he ſhall 
have no diſtributive ſhare by the ſtatute, 


In reſpect of the dead man's part, which is diſtributable by | 


the ſtatute ; we muſt obſerve as to this, that the repreſentatives 
of children dead are admitted to a diſtributive ſhare in the 
place of the deceaſed child or children whom they repreſent ; 
but not ſo of the cuſtomary part by the cuſtom. 


IF a man hath a wife and no child, ſhe ſhall have 
(beſides her convenient bed and apparel) one half by the 
cuſtom, and the other half (being the dead man's part) ſhall 
be diſtributed by the ſtatute; of which dead man's part by 
the ſaid ſtatute ſhe ſhall have one half, and the other half 
ſhall go to the next of kindred to the deceaſed in equal degree; 
ſo that, dividing the whole into four parts, ſhe ſhall have 


» Page 116. * Chap. 3. Page 67. 
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three, and they ſhall have one. But in reſpeR to the dead 
man's part, although there be no child, yet if there hath been 
a child, and there are any legal repreſentatives, that is, lineal 
deſcendants of ſuch child ; then of the dead man's part by the 
faid ſtatute, the wife ſhall have but one-third, and the re- 
preſentatives ſhall have the other two-thirds : ſo that, dividing 
the whole into ſux parts, ſhe ſhall have four and they ſhall 


have two. 


IF a man hath a wife, and alſo 2 child or children, one of 
which children. is heir at law, and the others are advanced; 
in this caſe, with reſpect to the cuſtom, it is the ſame as if he 
had no child ; and conſequently the wife ſhall have one half by 
the cuſtom, and the other half (being the dead man's part) 
ſhall be diſtributed by the ſtatute ; of which dead man's part, 
by the ſaid ſtatute; ſhe ſhall have one-third, and the other two- 
thirds ſhall go to the heir at law; ſo that, dividing the whole 
into ſix parts, ſhe ſhall have four, and he ſhall have two. 


Ir a man hath a wife, and alſo a child or children, any one 
or more of which children are not advanced; by the cuſtom 
ſhe ſhall have one-third part, and the children not advanced 
ſhall have another third part, and the remaining third part 
(being the dead man's part) ſhall be diſtributed by the ſtatute 2 
of which dead man's part, by the faid ſtatute, ſhe ſhall have 
one-third, and the other two-thirds ſhall be diſtributed a- 
mongſt the children; fo that, dividing the whole into nine, 
ſhe ſhall have four, and they ſhall have five. 


To illuſtrate this, let us here for example fuppoſe a man 
inhabiting within the province of York dies inteſtate, leav- 
ing a clear perſonality of goool ; and leaving a widow and 
four children ; the firſt being heir at law to freehold lands, 
and having received likewiſe of his father in his lifetime 400} 
to ſet him up in trade; the ſecond advanced to the amount 
of 3oool ; the third partly advanced to the amount of 6001 ; 
and the fourth not at all advanced. The queſtion is, how 
this perſonality ſhalt be diſtributed? Firſt of all, the widow 
ſhall have one third part by the cuſtom, as her widow's por- 
tion, to wit, - 3000l. Another third part by the ſaid cuſtom, 
Mall be diſtributed amongſt the children; of which the heir 

at 
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at law (as ſuch) by the ſaid cuſtom, is excluded from re- 


covering any ſhare 3 the ſecond fon alſo, as bein _— | 
* 


vanced is excluded; but hereunto the third ſon 
his partial advancement of 600l into hotchpot, and then the 
Third and fourth ſons ſhall divide the 3600l. equally between 
them ; but the real benefit thereof to the third ſon will be but 
12001. and to the fourth fon 1800l. The remaining third 
part of the faid ny” which is the dead man's 
fhall be diſtributed by the ſtatute ; of which, by the ſaid ſta- 
fute the widow ſhall have one-third, to wit, 10001; and the 
reſidue, being 2000], ſhall be diſtributed equally amongſt the 
faid three children, viz. the heir at law, and third and fourth 
fons = heir at law being let in for ſo much by the ſtatute ; 
and the ſecond ſon being ſtill excluded, as having received 
more than his juſt proportion of his father's whole perſonal 
eſtate ;) but hereunto the heir at law ſhall firſt bring his par- 
tial advancement of 40ol into hotchpot, and ſo the faid three 
children ſhall divide the whole 2400l equally amongſt them; 
but the real benefit thereof to the heir at law will be but 40ol, 
and to the ſaid two younger children 8ool. each. So that of 
the whole clear perſonality, of goool, the widow ſhall have 
4000l, the heir at law 400l, the ſecond child nothing, the 
third child 2000], the fourth child 2600l;z which added to- 
ether makes the goool *. But if by ſettlement a jointure is. 
imited to the wife, in bar of all her demands out of the per- 
ſonal eſtate of her huſband, by virtue of the cuſtom or other- 
wiſe, ſhe will be debarred of any ſhare, either by the cuſtom 
or ſtatute; and in ſuch caſe it will be as if there were no wife, 
as has been mentioned /; and conſequently the children muſt 
have the whole. | 


By this cuſtom, the cuſtomary ſhare which the children are. 
entitled to, veſts in them immediately on the inteſtate's death ; 
quite different to the cuſtomary ſhare which the children of a 
freeman of London are entitled to by the cuſtom of London, 
which does not veſt in them till they are twenty-one years of 
age; wherefore, until they attain that age, they cannot diſ- 
poſe of it by will; and if they die under that age their ſhare 
ſurvives to the other children, as has been ſhewn*. But 
here, as the cuſtomary ſhare veſts immediately on the in- 


* 4 Burn's Eceleſ. Law, 407, : Page 105. 
7 Page 414. 


teſtate's 
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teſtate's death, as doth the ſhare the children are entitled to 
by the ſtatute of diſtribution; ſo that the whole is veſted in 
them immediately on the inteſtate's death, and being ſe 
veſted, in caſe either child dies under age, and without will, 
the ſhare of ſuch child will fall under the ſtatute of diſtribu- 
tion, and go according to the courſe of diſtribution treated. 
of in a former chapter*. And if the infant be of the age of 
fourteen, if a male, or twelve, if a female, he or ſhe may 
diſpoſe thereof by will; as has been before mentioned con- 
cerning what an infant is entitled to by the ſtatute of diſtribu- 
tions v. That a male infant may make a will, and thereby 
diſpoſe of his goods and chattels at the age of fourteen, and a 
female at the age of twelve years, ſeems generally fo to be 
allowed as not to admit of a doubt; provided they be of ſuf- 
ficient diſcretion, But as to real eſtates, by the ſtatute 
34 & 35 Hen. VIII. c. 5, ſect. 14. wills or teſtaments 
made of any manors, lands, tenements, or other heredita- 
ments, by any perſon within the age of twenty-one years 
ſhall not be good or effectual in law; yet by this ſtatute, and 
the ſtatute 12 Car, II. all perſons of ſound mind (except 
infants and married women) are enabled to diſpoſe by will 
in writing of their whole landed property (except their 
copyhold tenements,) concerning which particulars we ſhall 
treat ip the ſubſequent part of our work, and therewith begin 
the enſuing chapter, 


SECTION THE FOURTH, 


OBSERVATIONS ON THE USE AND BENEFIT A 
WILL may BE To a MAN's FAMILY ox 
RELATIONS. 


AVING juſt now ſhewn that every man is at liberty 

to make a will, and thereby to diſpoſe of his real 
eſtate, and in a former part of our work, that he may by 
will diſpoſe of the whole of his perſonal eſtate to whom he 
thinks fite; likewiſe that infants at the age of fourteen 
years, if males, and twelve if females, may make wills, 
and thereby diſpoſe of their perſonal eſtate; and as in our 
explanation preceding the contents of this work, we have 
briefly pointed out, and progreſſively explained the manner 
of the law's diſpoſal in caſe of inteſtacy, by which the utility 


Chap. 3. ä . © Page 101. 


* Page 113. : 
of 
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vf a will in a variety of caſes may readily be diſcovered; we 
ſhall here make ſome brief obſervations. on the uſe and bene- 
fit the ſame may be to ſuch of a man's family or relations 
who would be legally entitled to his eſtate and effects, in caſe 
he died inteſtate. And to this end we will firſt ſuppoſe a 
man to have relations, ſeveral of whom may be entitled to 
the adminiſtration of his eſtate, and he makes his will, and 


appoints one or more executors, and thereby gives his rela- 


tions his perſonal eſtate, juſt i in the ſame proportion as the law 
would entitle them thereto in caſe he had died inteſtate, and 
left it to the diſpoſition of the law : now by means of the will, 
for which ſome at firſt fight may be apt to think there was 
little occaſion, much altercation may be prevented; as there: 
by all diſputes and controverſies concerning who ſhould have 
the adminiſtration will be totally excluded, no room being 
left for diſpute ; and therefore it is probable very conſider- 
able expence will be ſaved ; for as we have ſeen in the firſt 
chapter of this book, there: may be room for contending wha 
ſhould, and who ſhould not have the adminiſtration; and in 
the ſecond chapter, we may perceive there are many circum- 
ſtances that might excite thoſe entitled thereto, rigorouſly to 
_ contend for it; which having too often been the caſe, and 
the determining who ſhould have the adminiſtration attended 
with ſuch expence and detriment to the parties concerned, as 
ultimately to render the inteſtate's perſonal eſtate of little or 
no benefit to them, 


Nxxr let us ſuppoſe a man to die inteſtate, leaving a wife 
and ſeveral children who are of age, and equally entitled to 
the adminiſtration with their mother; yet all amicably agree 
to ſuffer their mother alone to adminiſter their deceaſed fa- 
ther's eſtate; and that one or more of thoſe children have 
been advanced by their father, either in part or to the ful] 
amount of their ſhare of his perſonal eſtate, Now althongh 
thoſe children may all have amicably agreed to ſuffer their 
mother to adminiſter, yet it may not only require ſome con- 
ſideration for the adminiſtratrix to aſcertain this advancement, 
and fo to make a juſt and equal diſtribution amongſt them, 
purſuant to the Ratute of diſtribution ; and (if the inteſtate 
be 
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de a citizen of London, or an inhabitant of the province of 
Vork, where the cuſtoms interfere with the ſtatute) to make 
diſtribution purſuant to thoſe cuſtoms and the ſtatute; but it 

will probably require much more conſideration, as well as a 
deal of pains and trouble for the adminiftratrix, after ſhe 
has alloted each of thoſe children their lawful ſhare to 
convince them that it is the whole each can demand; ſo 
that all may be ſatisfied of juſtice being done, and thereby be 
prevented from calling in the aid of counſel, or ſome perſon 
learned in the law, if not the aid of a court of equity, to ſatisfy 
them reſpecting their ſhares of their deceaſed father's eſtate z 
which latter aid having been often required when the former 
could not ſatisfy, the conſequence hath been, that conſiderable 
ſums of money have been ſpent in litigation, and that not only 
to the great loſs, but even to the utter ruin of ſome of the in- 
teſtate's children; which might totally have been prevented, 
had he made a will with good advice, as by the aſſiſtance of 
fome perſon ſufficiently verſed in the law. 


Ac Aix, let us ſuppoſe a man to die inteſtate, leaving no 
wife, but a child or children, who may not be of the age the 
law requires to adminiſter his eſtate. Here as concerning 
the perſonal eſtate, the ordinary aſſigns ſome perſon to take 
care thereof, and to provide for the infant's maintenance and 
education . Whereas the father might by will have veſted 
his eſtate in one or more of his judicious friends to have 
taken care thereof, and to have diſpoſed of it at ſuch times, 
und in ſuch manner as he might have directed; by which 
means he would not only have had one or more perſons 
of his own chooſing to take care of his eſtate for his chil- 
dren, and to diſtribute it to them according to his own 
direction, but would have faved the expence which the ordi- 
nary's aſſignment is attended with, and which ceaſes when 
either child attains twenty-one years of age, on which a new 
adminiftraticn is granted ; the expence whereof as well as of 
that which ceaſes, is ſomewhat more than the expence of 


4 Black, Com. 1. V. 461, 463. 
general 
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general letters of adminiſtration : fo that in this caſe here is 
perhaps more than double the expence to come out of the de- 
ceaſed's eſtate than the proving his will (if he had made a will) 
would have been attended with ; and probably much greater 
expence than this, the children, when of age, may be oc- 
caſioned, by calling the perſon aſſigned by the ordinary to 
account, and in getting his account ſettled and adjuſted. 


ConCERNING the utility of a will, and the benefit it may 
be of to a man's family or relations, much more might be 
faid ; as any perſon after reading this work may clearly per- 
ceive, and thereby ſee that ſuch advantage may redound to a 
man's family or relations by a will, as to be convinced that 
the ſmall expence of employing counſel, or a perſon ſufficie 
ently verſed in the law for making it, is not an object to be 
compared with the hazard of litigation that might be occa- 
ſioned by a perſon's dying inteſtate ; and the loſs and detriment 
his family or relations may thereby ſuſtain.—By a will made 
with good advice, or by the aſſiſtance of a perſon ſufficiently 
verſed in the law, the teſtator's eſtate may be given and diſ- 
poſed of ſo as not to leave the leaſt room for diſpute or litiga- 
tion ; yet if the will be not made with good advice, it may be 
attended with as bad conſequences as if the teſtator had died 
inteſtate, and left his eſtate to the diſpoſition of the law ; and 
this is obvious to every perſon who has been converſant with 
the books of report, or hath attended the courts of juſtice ; 
and it is obſerved by Sir William Blackſtone *, that an igno- 
rance of the forms which the policy of the laws hath made 
neceſſary for the wording of laſt wills and teſtaments, and of 
the atteſtation, muſt be of dangerous conſequence to ſuch as 
compile their own teſtaments without any aſſiſtance; and that 
thoſe who have attended the courts of juſtice, are the beſt 
witneſſes of the confuſion and diſtreſſes that are thereby occa- 
ſioned in families, and of the difficulties that ariſe in diſcern- 
ing the true meaning of the teſtator, or ſometimes in diſco- 
vering any meaning at all; ſo that in the end his eſtate may 
be veſted quite contrary to his intentions; becauſe he has 
perhaps omitted one or * on words, which are neceſ- 
= Cum. 1. V. 2. 


ſary 


_— 
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ſary to aſcertain the ſenſe with indiſputable legal preciſion, or 
has executed his will in the preſence of fewer witneſſes than 
the law requires. | 

As an illuſtration of thoſe obſervations will appear in the 
enſuing part of this work, where the teſtator has ſuch in- 
ſtructions for making his will, as by due attention thereto, 
he may be aſſiſted and enabled to make it with accuracy 
unleſs his eſtate ſhould be ſo fettered with intails, or en- 


. tangled by ſettlements or conveyances, as to render him in- 


capable of forming a juſt conception thereof; and under ſuch 
Eircumſtances as well as when the eſtate is of very conſidera- 
ble value, it is adviſable for him to apply to counſel, or ſome 

rfon well verſed in the law; for further information : we 
fhall now conclude this part of our work by — mentioning 
that as it hath been prefumed, where a will has been made 
contrary to the intereſt and inclination of ſome of the teſta- 
tor's family or relations, the ſame unknown to him has been 
deſtroyed before his death, or concealed afterwards : and 
thereby notwithſtanding the care he may have taken to diſpoſe 
of his eſtate and effects, the ſame have been left to the diſpo- 
fition of the law: for preventing ſuch misfortune we may 
obſerve lord Coke's advice ; which is to make two parts of 
the will, and to leave one part thereof in the hands of a friend * ; 
either of which parts may be proved, and hereby the teſtator's 
will may be ſecured'; and if he ſhould have a mind to cancel 
it at any time before his death, this will in no wiſe prevent 
or hinder him from ſo doing; no more than if there was only 
one part. For the cancelling of one part when the ſame is 


done with an intention to deſtroy the will, is as the cancell- 


Ing of both, and a good revocation of the whole will t. 
Where the eftate and effects are of any conſiderable value, 
this method of making the will in two parts, and leaving one 


part thereof with a friend, is commonly uſed. 
| f Co. Rep. 36. ſequent part of our work, p. 178,) it 


© x P. Will. 346. Note 1. 4 edit, 
The deftroying the will by cancelling the 
duplicate, depending on its being done 
with a mind or intention to revoke (un- 
leſs the teſtator makes another will, and 
thereby effectually revokes the former, 
concerning which we ſhall treat in a ſub- 


would be well for him at the time of can- 
celling the duplicate to mention his inten- 
tion to ſome diſintrreſted perſon, or to 
make a memorandum thereof in writing, 
which might be ſubſcribed by witnefles 
fimilar to the form we have laid down fag 
republiſhing a will, in page 187, 
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DISPOSAL OF A PERSON's ESTATE BY 
WILL AND TESTAMENT. 


| CHAP.-L 


Df the Power a Man hath for diſpoſing of his 5 
by Will. What be may not diſpoſe of by NV. 
Eftates to be ſo di 1ſpoſed of as not to be — un- 
alienable after a cerlain Time. 


I. the former part of this work it has been ſhewn, that all 
perſons may by will diſpoſe of their perſonal eſtate to whom 


they think fit *; and that male infants, if they are of ſufficient 
diſcretion at fourteen, and females at twelve years of age, 
may diſpoſe of their perſonal eſtate by will b. Perſonal eſtate 
is generally underſtood in contradiſtinction to real eſtate, as 
money, goods, and chattels, particularized in the ſecond ſec- 
tion of the ſecond chapter of the Law's Diſpoſal, and there 
ſthewn by what will go to the adminiſtrator ©. As to real 
eſtare, 4 by ſtatute 34 and 35 Hen. VIII. c. 5. and by virtue 
of the ſtatute 12 Car. II. c. 25. all perſons (except married 
women, infants, idiots, and perſons of nonſane memory) are 


empowered to diſpoſe by will in writing of the whole of their 


landed property (except their copyhold tenements) to whom 
they think fit, unleſs it be to bodies corporate ©; and that even 
to the total diſinheriſon of the heir at law, notwithſtanding 
that erroneous opinion which ſome entertain of the neceſſity 
of leaving the heir a ſhilling, or ſome other expreſs legacy, 
in order to diſinherit him effectually. 


a Page 101. 4 Defined, page 86. 
d Page 113. 122. * Black. Com. 2 V. 375, 376. 
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Tuus has the legiſlature enabled perſons to diſpoſe of their 
landed property to any perſon or perſons, except jt be ts 
bodies corporate, the reaſon of which exception will be ſhewg 
hereafter . And as to freehold eſtates held by one perſon du. 
ring the life of another, ftyled eſtates per auter vie, thoſe are 
alſo deviſable by will, as may be perceived by what has here- 
tofore been mentioned . But no proviſion being yet made 
with reſpect to copyhold eſtates, the power of deviſing is now 
indirectly exerciſed over thoſe by an application of the doc. 
trine of uſes ſimilar to that which was anciently reſorted to in 
reſpect to freehold lands ; for the practice is to ſurrender to 
the uſe of the owner's laſt will, and on this furrender the 
will operates as a declaration of the uſe and not as a deviſe 
of the land itſelf t:. So from hence we may obſerve that the 


. teſtamentary power is now exerciſable either directly or in- 


directly over land of every tenure now in uſe where the ſame 
is not held in joint-tenancy, or fettered with intails, of which 
we ſhall hereafter make mention. But with reſpe& to land, 
or real eſtate, it muſt be obſerved, that a deviſe will not operate 
thereon, unleſs the teſtator is in poſſeſſion thereof at the time 
of executing his will; yet as to perſonal eſtate it will operate 
upon whatever a man has thereof at the time of his death, con- 
eerning which we ſhall fee more in a ſubſequent chapter l. 


WHERE there is a general deviſe of lands, and there is no 
ſurrender of the copyhold lands to the uſe of the will, the con- 
ſtruction at law is, that thoſe do not paſs by the will; copy- 
hold lands not being properly the ſubject of a deviſe, and there- 
fore do not paſs by the will, but by the ſurrender i, So if I 
would deviſe a copyhold eſtate I muſt ſurrender it to the uſe 
of my will, otherwiſe, after my death application muſt be made 
to a court of equity for ſupplying the defect thereof, which 
the court will do in ſome caſes, as in favour of a child or widew, 


Page 138. will, the ſigning and publication wh 

4 Page 49. | were prevented by the ſudden death of the 
© Co. Litt. 111. Note 7, 13 edit. teftator, yet being proved in — 
d > Page 187, 183, tical court as a teſtamentary pa 


1 Atkyns 388. In a caſe before Sir Pufficient to pafs copyholds, w ich. che 
290 Kenyon, maſter of the rolls, ſitting teſtator had be fore ſurrendered to the uſe 
for lord chancellor, May 1786, his ho- of his will. 2 Bro. Cha. Rep. 58. 
nour determined that a mere draught of a 
and 
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and in favour of creditors where there is a deviſe of real eſtate 
to pay debts, and there is no real eſtate but copyhold *. And 
a ſurrender of copyhold eſtate hath been ſupplied for creditors, 
—_— there was freehold ſpecifically deviſed by the ſame 
will“ | | 

WHERE the real eſtate generally is divifed for, or charged 
by will with, payment of debts, copyhold lands which are not 
ſurrendered to the uſe of the will, do not pats thereby, if there 
be freehold fufficient to anſwer the purpoſe ; otherwiſe, the · 
copyhold ſhall paſs, and the court will fupply the ſurrender. 
Yet the freehold, if any, ſhall be firſt applied: but this is to 
be underſtood of the legal eſtate only, for an equitable eſtate 
of copyhold will paſs by ſuch deviſe without ſurrender? ; as 
where a copyholder has mortgaged his copyhold and the 
mortgagee is admitted, the mortgagor, not having the /egal 
eſtate of copyhold in him, has no eftate that he can ſurrender, 
and therefore may deviſe the copyhold premiſes without any 
ſurrender*, as alſo he may where the legal eſtate is in 
«truſtees 4, | | | 

A SURRENDER ſhall be ſupplied for a limited intereſt 
(a wife for life) though the deviſees over (nephews and nieces) 
are not entitled to have it ſupplied for theme. And a ſur- 
render will be fupplied for a wife againſt a diſtant heir (a 
nephew) not provided for by the teſtator I. And for children 
wherever the heir is provided for, though the proviſton be not 
from the teſtator.—If there be a cuſtom in a manor, that 
copyhold ſhall not be ſurrendered to the uſe of a will, ſuch 
cuſtom is bad zl. Where the teſtator by his will, taking 
notice that he had not ſurrendered copyhold eſtates, which he 
deviſed, but direCting his ſon to convey them, and deviſing 
to the ſon other eſtates, though the copyholds were not de- 
viſable by cuſtom, the ſurrenders were decreed to be made, 
And lord ehancelfor was clearly of opinion that, though thoſe 
copyholds were not deviſable by the cuſtom, yet, as the teſtator 
might difpoſe of them, and had marked his intention fo to do, 
that brings it within the principle upon which the court 
proceeds in ſupplying ſurrenders for payment of debts or pro- 
viſions for younger children, which are conſidered as meri- 
torious , iderations ; and decreed the ſurrender prayed by 
the bill b. = 


* Law of Teſt. 171. 4 Burn's Eccleſ. & Marſton v. Gowan, 1790. 3 Bro. 
Law, 59. . Cha, Rep. 170. 
Re * Bixby v. Eley, 1788. 2 Bro. Cha. f Chapman v. Gibſon, 1791, Bid. 
ep. 32 0 229. : 
d q 5. Will. 98. Note 2, 4th edit, 2 Pike v. Pike, Thid. 286. 
id. 360. Note r. h Wurdell v. Wardell, 1790. Did. 
6 2 Atk. 38. 1 Bro. Cha. Rep. 481. 116. | 
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CoNnCERNING infants, married women, ideots, and per- 
ſons of nonſane memory, more will be ſaid hereafter under a 
ſubſequent head; and here we may obſerve, that notwith- 
ſtanding the law has given a man a large and extenſive power 
for diſpoſing of his property by will, yet there are fome eſtates 
and effects which he may by deed or otherwiſe diſpoſe of in 
his life-time, but is not allowed to diſpoſe thereof by will ; 
and thoſe ſhall be our next ſubject. 

AND here we ſhall firſt advert to what has been mentioned 
in the former part of this work, that all ſuch chattels perſonal 
as a woman 1s poſſeſſed of, immeaiately on marriage veſt in her 
husband ; and that her chattels real he may make his own if 
he pleaſes l. The former of thoſe he may diſpoſe of by will 
to whom he thinks fit; but the latter, unleſs he exerciſed ſome 
act of ownerſkip to make them his own, as in caſe of leaſehold 
eſtates for years, or for years determinable upon lives, he may 
ſurrender the leaſes, and take new leaſes, or fell the eſtates and 
repurchaſe them, otherwiſe thofe will not paſs by his will, 
but on his death will return to his wife ; yet if he ſurvives 
her, will be his own to all intents n. So it will be in reſpect 
of any debts that were due to the wife before marriage, and 
which were not received or got in by the husband and wife 
during their joint lives. So likewiſe it will be in reſpect to the 
wife's paraphernalia deſcribed in the former part of this work *. 

AND in caſe of joint-tenancy, if any eſtate either real or per- 
| ſonal is held in joint-tenancy, it cannot be deviſed by will; 
for a deviſe of an eſtate whereof the deviſor is jointly ſeiſed is 
void, the will not taking effect till after the death of the deviſor, 
and by his death all the eſtate prefently comes by the law to 
his companion which ſurviveth?, and who takes the whole 
by prior title v. The nature and effects of joint-tenancy 
being very neceſſary to be underſtood, I ſhall here be ſome- 
what particular in deſcribing it; and then ſhew how a joint- 
tenant may obtain power for deviſing his part by will. Joint- 
tenancy is where two or more perſons come to and hold an 

Page 3. © Co. Litt. 185, 186, 
m 4 Co. Rep. 51. P Gilb. on Wills, 123, 
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eſtate jointly by one title, and thoſe perſons are called joint- 
tenants, becauſe the eſtate is conveyed to them jointly ; as 
where a man is ſeiſed or poſſeſſed of an eſtate in fee-ſimple, 
and makes a conveyance to two or more and their heirs, or 
makes a leaſe to them for life, or where two or more have a 
joint eſtate in a chattel real or perſonal, or a joint eſtate in a 
debt, duty, covenant, contract, &c. it is a joint-tenancy, and 
the part of him that dies, goes not to his heir, executor, or ad- 
miniſtrator, but the whole to the ſurvivors or ſurvivor; and 
a will made by a joint-tenant during the continuance of the 
joint-tenancy is not a good will, even as to his ſhare of the 
eſtate under the ſtatute of wills, notwithſtanding a ſubſequent 
ſeverance of the joint-tenancy by a partition made after the 
making of the will and _— the teſtator's death, unleſs there 
be a republication of it after the partition? . But as to joint- 
merchants for the wares, merchandizes, debts, or duties, that 
they have as joint-merchants, or partners, the ſame ſhall not 
ſurvive but ſhall goto the executors or adminiſtrators of him 
that dieth, by the law of merchants, which is part of the 
laws of this realm for the advancement and continuance of 
commerce and trade, as being for the public good*. And 
for the encouragement of huſbandry and trade, it is held, that 
a ſtock on a farm, though occupied jointly, and alſo a ſtock 
uſed in a joint undertaking by way of partnerſhip in trade, 
ſhall always be — as common and not as joint- pro- 
perty, and there ſhall be no 2 therein t. So that 
it may be in the power of the joint-merchant, joint-trader, or 
farmer, to deviſe his ſnare by will; and in cob he dies with- 
out will, the ſame ſhall go to his adminiſtrators : and the 
ſurviving partner is conſidered in equity barely as a truſtee 
for the repreſentatives of the deceaſed : upon which footing the 
accounts muſt be taken, and nothing conſidered as the ſhare 
of the ſurvivor till afterwards ; becauſe of the continuance of 
the property in the ſtock to the repreſentatives of the deceaſed 
partner, who has a ſpecific lien thereon, although the ſur- 
vivor afterwards dies or becomes bankrupt . | 


Iv order to ſhew how one joint-tenant may obtain power 
to deviſe his part by will, we may firſt take notice of the dif- 
ference between joint-tenants and thoſe called tenants /in 


Black. Com. 2 V. 399. © Black, Com. 2 V. 399. 
r Burr, Mansf. 1488. v Trader's and Conveyancer's Guide 


Co. Litt, 182, and Guard, Cx ar, VIII. 
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common; and then proceed to fhew how a joint-tenancy , - 
may be turned into a tenancy in common by either of the 
tenants, and from that brought into a ſeparate eſtate. Joint- 
tenants have the eſtate by one joint title and in one right, 
and tenants in common by ſeveral titles, or by one title and 
by ſeveral rights, but this property is common to them both, 
vi. that their occupation is undivided, and that neither of 
them knoweth his own ſeparate part “, both having a unity of 
poſſeſſion, ſo that neither tenant is poſſeſſed of any particular 
part of the eſtate, but each hath a ſhare in and throughout the 
whole; and, as has been obferved, an eſtate held in joint-te- 
nancy goes to the ſurvivors or ſurvivor, and never deſcends to 
the heir nor goes to the executor or adminiſtrator of the de- 
ceaſed, except in the caſe of joint-merchants, traders, &c. But 
of an eſtate held by a tenancy in common, either of the tenants 
may diſpoſe of his part to whom he pleaſes by will, and the 
deviſee or deviſees to whom the ſame is deviſed will have a 
good title thereto; and in caſe the eſtate is not deviſed by 
will, and one of the tenants thereof dies inteſtate, his ſhare 
will deſcend or go to his iſſue or next of kin *, 


THe creation of an eſtate in joint-tenancy depends on the 
wording the deed or deviſe by which the tenants claim title; 
for this eſtate can only ariſe by purchaſe ? or grant, that is, 
by the act of the parties, and never by mere act of law*. If 
an eſtate be given to two or more 4 without adding any 
reſtrictive, excluſive, or explanatory words, as if an eſtate 
held in fee-ſimple be deviſed to A and B and their heirs, this 
makes them joint-tenants in fee thereof; ſo if it be given to A 
and B for their lives, it makes them joint-tenants for life. So 
if a chattel real, as a leaſehold eſtate for years, or any chattel 
PRs as a horſe, a piece of plate, or any houſehold goods, 
be given to two or more perſons without adding any reſtric- 
tions, excluſive, or explanatory words, they are joint-tenants 
thereof. A tenancy in common may be created by expreſs 
limitation, but care muſt be taken not to inſert words which 
imply a joint-eſtate ; but as in this reſpect there is great 
nicety in wording of wills as well as deeds, it is the moſt 
uſual as well as the ſafeſt way, when a tenancy in common 
is meant to be created, to add expreſs words of excluſion as 
well as deſcription, and limit the eſtate, whether real or per- 


* Co. Litt. 189. h The word purchaſe is defined Page 69, 
* Hawkins's Abr. Co. Litt, 267, 2 Black. Com, 2 V. 186. 


* 


ſonal 
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ſonal, to A and B [the perſons to whom it is limited] to hold as 


tenants in common, and not as joint-tenants * , 


JoinT-TENANCIES may at any time be turned into te- 
nancies in common. at the election of either of the joint- 
tenants; for if one joint-tenant aliens or conveys his eſtate 
to a third perſon, the joint-tenancy is ſevered and turned 


into a tenancy in common; for the grantee and the remain- 
ing joint-tenant hold by different tilties (one derived from the 
original, the other from the ſubſequent grantor ;) and if 


a joint-tenant in fee makes a leaſe for life of his ſhare, this 
defeats the jointure*; ſo if there be three joint-tenants and 
one of them aliens that which to him belongeth to another, 
in this caſe the alienee is tenant in common with the other 
two joint-tenants, but the other two are ſeiſed of the two 
parts which remain jointly, and of theſe two parts ſur- 
vivorſhip will take place“; and if one of the three joint- 


tenants releaſes his ſhare to one of his companions, though 


the joint-tenancy 1s deſtroyed with regard to that part, yet 
the two remaining parts are ſtill held in jointure®. When a 
joint-tenancy is turned into a tenancy in common, any of 
the tenants in common, as has before been obſerved, may 


| deviſe their ſhare by will, or the ſame if not deviſed will de- 


ſcend or go to their iſſue or next of kin; yet the deviſees or 
iſſue will not have an eſtate in ſeveralty or any ſeparate eſtate; 
but will {till be tenants in common, and till partition made, 
the unity of poſſeſſion will continue; for there are only two 
ways by which eſtates held as tenancies in common can be 


diſſolved; the one is by uniting all the titles and intereſt in 
one tenant by purchaſe or otherwiſe, whereby the whole may 
be brought to one ſeveralty, or the whole eſtate veſted in one 
of them; the other is by making partition % which if they 
mutually agree, they may make when they pleaſe between 
themſelves ; but if they cannot mutually agree to divide, they 
may have recourſe to the writ framed upon the ſtatutes 31 
Hen. VIII. c. 1. and 32 Hen VIII. c. 32. whereby all joint- 


* Black, Com. 2 V. 194» © Black, Com. 2 V. 186. 
„ Bid. 185, 186, 4 hid, 194, 
d Co, Litt, 139, 
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tenants and tenants in common, either of eſtates of inheritance 
or other leſs eſtates, are compellable to make partition a; 


From hence we may perceive, that a man by his own 
act may obtain power for diſpoſing by will of his ſhare in 
the eſtate which he held in joint-tenancy. So where a man 
is ſeiſed of ſuch eſtate in fee-tail as by virtue of a fine or re- 
covery may be conveyed, of which mention is made in the 
appendix to this work ; he may obtain power to deviſe the 
ſame by will. But if the joint-tenant, or tenant in tail, 
make his will before ſeverance of the joint tenancy, or bar- 
ring the intail, the deviſe will be void ; therefore it the joint- 
tenancy be afterwards ſevered, or the intail barred, the teſ- 


| tator ſhould republiſh his will, as thereby the ſame may be 


made effectual for paſling the eſtate b. With reſpect to 
dower, mentioned in the former part of this work, we may 
here, by way of reminding the reader of what has hcretofore 
been ſaid concerning it, juſt obſerve, that a wife cannot be 
barred thereof by her huſband's will, unleſs after his death 
ſhe accepts of any thing given her thereby as in lieu or ſatis- 


action for her dower. 


HavinG thus ſhewn what a man may, and what he ma 
not, diſpoſe of by will, we come now to treat on the diſpoſal 
of eſtates in ſuch manner as the ſme may not thereby be ren- 
dored unalienable after a certain time. F 

ALTHOUGH, as it has been obſerved, a man may by will 
diſpoſe of his landed property to whom he thinks fit, and 
that even to the total diſinheriſon of the heir at law, yet he 
muſt diſpoſe of it in ſuch manner as that it may be aliened 
or conveyed within ſuch time as the law hath fixed; in 
order that it might thereby be rendered capable of anſwering 
the purpoſes of commerce, and providing for the innume. 
rable contingencies of private life * ; and therefore the eſtate 
muſt not be ſo deviſed as to create what the law calls a 
perpetuity, As where a deviſe was made to the Drapers 
3 and their ſucceſſors in truſt, to convey the eſtate 
to the-deviſor's grandſon Matthew Humberſton for life, and 
afterwards, on the death of the ſaid Matthew, to his ſon 
for life, and ſo to the firſt ſon of that firſt ſon for life, &c; 


f Thid. 185. | i Page 96. 

© Page 286. n. Black. Com, 2 V. 174. 
ba See republiſhing a will in Page 186, 5 3 
_— . * Ty = 
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and if no iſſue male of the firſt ſon, then to the ſecond ſon of 
the ſaid Matthew Humber/ton for life, and fo to the firſt ſon, 
&c. and in failure of ſuch iſſue of the ſaid Matthew, then to 
another Matthew Humber/ton for life, and to his firſt ſon for 
life, &c. with remainders over to many of the Humberſtons 
(as the reporter thinks, about fifty) for their lives ſucceſvely, 
and their reſpective ſons, when born, for their lives, without 
giving any eſtate in tail to any of them, or making any diſpo- 
ſition of the fee. This caſe being brought before the court of 
chancery, it was held by Lord Cowper, that this attempt to 
make a perpetual ſucceſſion of "eſtates for life was vain and 
impracticable, and that there ought to be a ſtrict ſettlement. 
made, and the intent of the teſtator followed as far as the rules 
of law would admit; and his lordſhip directed a ſettlement to 
be made, ſo that ſuch who were in being ſhould be only te- 
nants for life ; but where the limitation was to a ſon not in 
being, there he muſt be made tenant in tail! ; who, when of age, 4 
may be enabled by ſuffering a recovery, if not by paſſing a fine, 
to ſell and convey the inheritance, which a tenant for life 
cannot alone obtain power to do, as will be ſhewn in the ap- | 
pendix to this work, as alſo how real eſtates may be deviſed 1 
with remainders in tail v. | 
WITH reſpect to executory deviſes, a' brief deſcription þ 
whereof we ſhall fee hereafter e the utmoſt length that has | 
been hitherto allowed for the contingency of an executory | 
deviſe to happen in, is that of a life or lives in being, and one 
and twenty years afterwards as when lands are deviſed to 
ſuch unborn ſon of a feme- covert as ſhall firſt attain the age 
of twenty-one, and his heirs; the utmoſt length of time that 
can happen before the eſtate can veſt, whereby the inheri- | 
tance may be aliened or conveyed, being the life of the mo- 4 
ther and the ſubſequent infancy of her ſon. | 
As to chattels real, which may be deviſed with limita- 
tions over; in order to prevent the danger of perpetuities, 


| Gilb. on Wills, 159. Law of Teſt, u Page 152, 
I;5.1P, Win. 333. Note 1. 4 edit. ©® Deſcribed, Page 28, 29. "Me | 
m See Clayſe 5, in Page 283286, | 
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it has been ſettled, that thoſe may be deviſed to one for life, 

and after his death to another for life, which is termed limit. 
ing over, and ſo to as many perſons as are in being; but all the 
perſons muſt be in being during the life of the firſt deyiſee, or 


perſon to whom firſt devifed, as then all the candles are lighted 


and conſuming together, and the ultimate remainder, as it is 
termed, is in reality only to that remainder- man who happens 
to ſurvive all the reſt: or, that ſuch remainder may be limited 
to take effect upon ſuch contingency only as muſt happen (if at 
all) during the life of the firſt deviſee D. But of this ſee more 

in the laſt paragraph of the enſuing page, é 


Limi1TATIoNs of chattels perſonal, in remainder after a be- 
queſt for life, are in like manner permitted, though formerly 
that indulgence was only ſhewn where merely the uſe of the 
goods, and not the goods themſelves, was given to the firſt 
legatee, the property being ſuppoſed to continue all the time 
in the executor of the deviſor. But now that diſtinction is 
diſregarded ; and if a man, either by deed or will, gives or de- 
viles dis books or furniture to A for life, with remainder after 
the death of A to B, this remainder to B is good; and it has 
been held that B might exhibit a bill againſt A to compel him 
to give ſecurity that the goods ſhall be forthcoming at his de- 
ceaſe. But, by lord Thurlow, in a late caſe: he caſes as 
to tenant for life giving ſecurity for the goods have been over- 
ruled, and the court now demands only an inventory, which 
is more equal juſtice ; as there ought to be danger, in order to 
require ſecurity . With reſpec to bequeſts of chattels with 
limitations over, we muſt obſerve, that where an eſtate-tail in 
things perſonal is given to the firſt or any ſubſequent poſſeſſor 
it velts in him the total property, and nq remainder over ſhall 
be permitted on ſuch a limitation. For this, if allowed, would 
tend to a perpetuity, as the deviſee or grantee in tail of 


a chattel has no method of barring the entail: and there- 


fore the law veſts in him at once the entire dominion of 
the goods, being analagous to the fee-ſimple which a te- 
nant in tail may acquire in a real eſtate*, So, upon the 
ſame principle, if a ſum of money is intailed, all ſubſequent 
limitations over will be barred*, | | 


Law of Teſt. 82. Black, Com. Black. Com. 2 V. 398. 
„ | t 4 Burn's Eccleſ. Law, 144. 2 Bro. 
2 Black, Com. 2 V. 398. Cha. Rep. 33. 127. | 

r Foley and Burnet, March, 1783, - 5 
1 Bro, Cha. Rep. 279. 5 
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AND upon this principle the reſolutions have been concern- 
ing chattels bequeathed to go as hejr-Jooms ; as where lord Fo- 
— by will bequeathed all bis plate, china, &c, which ſhould 
be at Stoke, Whitley, or Foley-Houſe, to be held and enjoyed 
by the ſeveral perſons who from time to time ſhould reſpectively 
and ſucceſſively be entitled to the uſe and poſſeſſum of the ſame 
houſes reſpeclively, as, and in the nature of heir-looms, to be an- 
nexed and go along with ſuch houſes reſpectively for ever, A fon 
being born who was tenant in tail of one of the houſes (ſub- 
ject by the will to his father's life eſtate therein) the chattels | 
ſo bequeathed were held to veſt in him at his birth, and he dy- 
ing, to veſt in his father as his perſonal repreſentative. —By 
Alhurft, lord Commiſſioner. The general rule is, that where 
the chatte] intereſt comes to one who would be tenant in tail 
of land, the limitations over are void. —T here is alſo another 
rule that the intereſt may be fo given as not to veſt abſolutely 
in the firſt taker, Where the teſtator leaves it to the court 
to make the conveyance, the court will protect the property 
as far as may be; here he has taken upon him to be his own 
conveyancer. The chattels are to accompany the eſtate. — 
When a tenant in tail comes into eſe [being] it muſt veſt; 
otherwiſe the abſurdity muſt happen of the perſonal eſtate be- 
ing tied up longer than the real. We can only adopt ſo much 
of the teſtator's intent as was legal. It muſt follow the rule 
of law; and a perſon becoming tenant in tail muſt have the 
abſolute intereſt in the perſonal property“. 


So where the teſtator directed © that all his plate, china, 
*« &c. which ſhould be in his houſe at Hanbury Hall, ſhould 
« 20 as hejr-looms with his real eſtate, and be held and en- 
« joyed by the perſon or perſons, that ſhall, for the time be- 
ing, by virtue of his will, be intitled to his faid real eſtate, 
« as far as the rules of law and equity will permit, and direct- 
ed an inventory to go with the eſtate;“ the ſame were de- 
creed to veſt in the firſt tenant in tail who came into being, 


and on his death to veſt in his father as his perſonal repreſen- 
tative b. 


Ix the caſe of terms of years and perſonal chattels, the ve/f- 
ing of an intereſt which in realty would be an eſtate tail, bars 
the iſſue and all the ſubſequent limitations; but terms of years 
and perſonal.chattels may be intailed by executory deviſe or by 

* Foley v. Burnell, 1783. 1 Bro. > Vaughan v. Burſlem, 1790, 3 Bro. 


Cha. Rep. 274. Decree affirmed in the Cha. Rep, 101. 
Houſe of Lords, April 1785, 
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deed of truſt, as effectually as eſtates of inheritance ; if it is 
not attempted to render them unalienable beyond the duration 
of lives in being and twenty-one years after, and perhaps in 
the caſe of a poſthumous child a few months more; a limitation 
of time wiſely adopted in analogy to the caſe of freeholds of 
inheritance, which cannot be ſo limited by way of remainder 
as to poſtpone a compleat bar of the intail by fine or recovery 
for a longer ſpace, By a ſeries of deciſions, every ſpecies of 
property 1s in ſubſtance equally capable of . ſettled in the 
way of intail, and though the modes vary according to the na- 
ture of the ſubject, yet they tend to the ſame point, and the 
duration of the intail is circumſcribed almaſt as nearly within 
the ſame limits as the difference of property will allow. 


HENCE may be perceived, that notwithſtanding the law 
has veſted perſons with great power for diſpoſing of their real 
and perſonal eſtates by will, yet it has not left them to their 
own vain humour and caprice in diſpoſing thereof, but ju- 
diciouſly preſcribed bounds whereby thoſe eſtates may be 
rendered moſt beneficial to the fucceeding generation; and 
upon thoſe principles, and to prevent the extenſive gifts in 
mortmain, corporations were excepted in the ſtatue 34 and 35 
Hen. VIII. as the gift to a corporation which never dies muſt 
tend to a perpetuity, | x 


Ir having been held that the ſtatute 23 Hen. VIII. did 
not extend to any thing but ſuperſtitious uſes, and that 
therefore a man might give lands for the maintenance of a 
ſchool, an hoſpital, or any other charitable uſes; it was 
apprehended, that perſons on their death-beds might make 
large and improvident diſpoſitions even for thoſe good pur- 
poſes, and thereby defeat the political ends of the ſtatutes 
of mortmain ; it is therefore enacted by the ſtatue ꝙ Geo. II. 
c. 36. that no manors, lands, tenements, rents, advowſons, 
or other hereditaments, corporeal or incorporeal, whatſoever, 
nor any ſum or ſums of money, goods, chattels, ſtocks 
in the public funds, ſecurities for. money, or any other 
perſonal eſtate whatſover, to be laid out or diſpoſed of in the 
purchaſe of any - lands, tenements, or hereditaments, ſhall be 
given, limited, or appointed by will, to any perſon or per- 
ſons, bodies politick or corporate, or otherwiſe, for any 
e/late or interęſi whatſaever, or any ways charged or incumbered 

„ 


© Co, Litt, 20. Note 5. 13 Edit. 
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any perſon or perſons whatſoever, in truſt or for the ben 
22 ee Pars ws. but Fa id ſhall be 
deed indented, ſcaled and delivered in the preſence of two 
or more credible witneſſes twelve calendar months at leaſt 
before the death of ſuch donor, and be inrolled in the high 
court of chancery within fix calendar months after exe- 


cution, and the ſame to take effect immediately after the 


execution for the charitable uſe intended, and be without 
any power of revocation, reſervation, or truſt for the benefit 


of the donor. And all gifts and appointments whatſoever -+ 


of any lands, tenements, or other hereditaments, or of any eſtate 
or intereſt therein, or of any charge or incumbrance affecting or 
to affect any lands, tenements or hereditaments, or any perſonal eſtate 
to be laid out in the purchaſe of any lands, tenements, or heredita- 


ments, or any «/late or intereſt therein, or of any charge or incum- 


brance affefting or to affeft the ſame, to or in truſt for any cha- 
ritable uſe whatſoever, made in any other manner than is di- 
rected by this act, /hall be abſolutely null and void. But the 
two univerſities, their colleges, and the ſcholars upon the 
foundation of the colleges of Eaton, Wincheſter, and Weſt⸗ 


minſter, are excepted out of this act; but with this proviſo, 


that no college ſhall be at liberty to purchaſe more advow- 
ſons than are equal in number to one moiety of the fellows or 
ſtudents upon the reſpective foundations.—Where a deviſe 
was to the fellows and ſcholars of Chriſt and Caius colleges 


exceprmen © © 


the fame was held good, and within the abovementioned 


UPoN the conſtruction of this ſtatute it hath been determin- 
ed, that if a man deviſeth his land, that is, real eſtate (which 
the law terms land, and agreeable thereto I have ſometimes 
uſed the word land, inſtead of the words real eſtate, which 
imply one and the ſame thing, ) to truſtees to be turned into 


money, and that money to be laid out in a charity, the deviſe 


is not good; for it is an intereſt ariſing out of land. So a de- 
viſe of a mortgage or of a term of years to a charity is not 
good. And if money be given to be laid out in lands, this is 
expreſsly within the act, but money given generally is not; 


* 


which particulars will be enlarged on in our ſixth and laſt 


chapter. 


* Attorney-Generalt v. Tancred, in Chancery, 1757. Ambler's Rep. 351. 
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* 


CHAF. HH. 


Of making the Will. 


* 


© ng power perſons have and may obtain for diſpoſing of 
their eſtates and effects by will, having now been treat- 
ed on, and likewiſe the bounds preſcribed by the law, as limits 
to that power; whereby ſome of the requiſites neceſſary to be 
pbſerved in making the will may be perceiyed, we ſhall here 
proceed to treat on further requiſites neceſſary to be attended 
to; and firſt take notice of perſons who being under ſome ſpecial 
prohibition by law or cuſtom, as for want of ſufficient diſcre- 
tion, or for want of ſufficient liberty and free will, or on ac- 
count of their criminal conduct, are obliged to die inteſtate z 
and then conſider the manner of making the will, whereby 
both real and perſonal eſtate is given or bequeathed, and where 
1 the will only concerns perſonal eſtate: who may be made ex- 
| ö 4 | ecutors, and of whom the teſtator ſhould beware of appointing z 
wh who may be deviſes, and take by deviſe; and the manner of 
| | their taking real and perſonal eſtate by the will: the manner 
of bequeathing to married women and infants, and of appoint- 
ing guardians : conditions not to trouble executors, and for 
preventing indifcreet marriages: the nature and effects of a 
gift in caſe of death; and of a nuncupatiye or verbal will. 


”K As to perſons reſtrained. from making wills for want of 
„ ſufficient diſcretion, ſome of thoſe are infants, ideots, and 
| i perſons of nonſane memory, who with married women 
1 are excepted out of the ſtatute 34 & 35 Hen. VIII, c. 5. 

1 before mentioned; ſo that infants or perſons under twenty- 
1 | ene years of age, who are ſtiled infants till then, cannot by 


| i; 
il is 5 1 Page 127. , 1 
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will diſpoſe of their real eſtate; yet, as has been ſhewn, 
may thereby diſpoſe of their perſonal eſtate at certain ages. 
And aliens, who were mentioned in the third ſection of the 
fourth chapter of the former part of this work, as not being 
capable of holding lands, conſequently can never have any 
to diſpoſe of; yet aliens may acquire a property in goods, 
money, and other perſonal eſtate, here in England, and diſ- 
poſe thereof by will, provided they are alien-friends, or ſuch 
whoſe countries are at peace with ours . "2" 
AMONGST thoſe perſons diſabled from *making wills 
want of ſufficient diſcretion, as ideots and perſons of non- 
ſane memory, may be reckoned ſuch perſons as are grown 
childiſh by reaſon of old age or diſtemper, and ſuch as have 
their ſenſes beſotted with drunkenneſs ; all of whom are in- 
capable, by reaſon of mental diſability, to make any will 
ſo long as ſuch diſability laſts. To theſe alſo may be re- 
ferred ſuch perſons as are born deaf, blind, and dumb ; who 
having always wanted the common inlets of underſtanding, 
are incapable of having, as it is termed, animum teſtandi; and 
therefore any will made by them is void *, „ 
AN ideot, or natural fool, is he who, notwithſtanding he 
be of lawful age, yet he is ſo witleſs that he cannot number 
to twenty, nor can tell what age he is of, nor knoweth 
who is his father or mother, nor is able to anſwer any ſuch 
eaſy queſtion-z whereby it may plainly appear that he hath not 
reaſon to diſcern what is to his profit or damage, nor is apt 
to be informed or inſtructed by any other; and ſuch an ideot 
cannot make any teftament, nor diſpoſe either of his lands 
or goods?, An old man, who, by reaſon of his great 
age, is grown childiſh again or fo forgetful, that he for- 
ets his own name, cannot make a will ; for a will made 
y ſuch an one is void *. A drunken man, when ſo ex- 
ceſſively drunk as to be deprived of his reaſon and un- 
derſtanding, during that time may not make a will; for 
it is requiſite, when the teſtator makes his will, that he 
ſhould be of ſound memory, and that he hath a competent 
memory and underſtanding to diſpoſe of his eſtate with rea- 
ſon*> A man of a mean unde ing, neither of the wiſe 


6 Page Go - * 
* Black. Com. 1 V. 372. 23. © 
* Ibid. 2 V. 497. | a Swinb, part 11; ſect. t. 
Y Law of Teſt. 41. 4 Burn's Eccleſ. a 
Law, 44. * 
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or fooliſh ſort, but indifferent, as it were, betwixt a wiſe. 
man and a fool, and though he rather incline to the foolifh 
fort, ſuch an one is not prohibited to make a teſtament, unleſs 
he be yet more fooliſh, and ſo very ſimple, that he may be 
eaſily made to believe things incredible or impoſſible, and hath 
not as much wit as a child may have at ten or eleven years of 
age, who is therefore inteſtable by the law for want of judg- 
ment *, 

Map FoLKs and lunatic perſons, during the time of their 
furor or inſanity of mind, cannot make a teſtament, nor diſ- 
poſe of any thing by will, becauſe they do not know any thing 
my do; for in making a teſtament, the integrity or perfect- 
neſs of the mind, and not health of the body, is requiſite ©. 
And ſo ſtrong is this impediment of infanity of mind, that if 
the teſtator makes his teſtament after his furor hath overtaken 
him, and whilſt it doth poſſeſs: his mind, although the furor 
doth after depart or ceaſe, and the teſtator doth recover his 
former underſtanding, yet the teſtament made during his 
former fit doth not recover any force or ſtrength thereby“. 
But if a mad or lunatic perſoh has a clear or calm mind, then 
during the time of ſuch his quietneſs and freedom of mind 
he may make his teſtament e. : 

Every perſon is preſumed to be of found mind and me- 
mory unleſs the contrary be proved ; and therefore, if any per- 
fon goes about to overthrow a teſtament, by reaſon of inſanity 
of mind or want of memory, he muſt prove the impediment *, 
which 1s a hard and difficult point: and therefore it 1s not 
ſufficient for the witneſſes to depoſe that the teſtator was mad 
or beſide his wits, unleſs they render or yield a ſufficient, rea- 
ſon to prove this their depoſition, as that they did ſee him do 
fuch things, or heard him ſpeak ſuch words, as a man having 
reaſon would not have done or ſpoken s. 

As perſons who are born blind, deaf, and dumb, are in- 
capable of making any will, ſo likewiſe are thoſe who are 
deaf and dumb by nature; unleſs it appears by ſufficient 
arguments that ſuch a perſon underſtandeth what a will means, 
and that he hath a deſire to make a will; for if he have ſuch 
underſtanding and deſire, then he may make his will by ſigns 
and tokens b. | | 


did. ſect. 4. | f Law of Teſt. 40. 4 Burn's Ecclef, 
© Law of leſt, 89. 4 Burn's Eccleſ, Law, 44. 

Law, 44. t Jia. 
4 Law of Teſt. 39. b Law of Teſt, 44. 4 Burn's Eccleſ, 


Jed 4 Burn's Lecleſ. Law, 44. Law, 54. 
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A BLIND PERSON may make a nuncupative will, by de- 
claring his mind before a ſufficient number of witneſſes; 
and he may make his will in writing, provided it be read 
to him before witneſſes, and in their preſence acknowledged 
by him for his laſt will; but if a writing be delivered to a 
blind man, and he, not hearing the ſame read, acknow- 
ledges it for his will, this will not be ſufficient ; for it may 
be, if he had heard the ſame read, he would not have 
acknowledged it for his will!; therefore, the beſt and ſafeſt 
way in ſuch caſe is, that the will be read over to the teſtator, 
bes approved by him in the preſence of all the ſubſcribing 
witneſſes: yet the law of England does not ſeem preciſely to 
require this ſtrictneſs, if there be otherwiſe ſatisfatory proof 
of the will being read over to the blind man; as the ſingle 
oath of the writer hath been allowed ſufficient to prove the 
identity of the will k. 


THe fame precautions as are neceſſary for authenticating 
a blind's man's will, ſeem in like degree requiſite in the caſe of 
a perſon who cannot read ; for though the law in other caſes 
may preſume that the perſon who executes a will knows and 
approves the contents of it, yet that preſumption ceaſeth 
where, by defect of education, he cannot read, or by ſickneſs 
is incapacitated to read the will at the time l, 


PeRSoNs for want of ſufficient liberty and free will, being 
incapable of making wills as before mentioned, are the next 


claſs here to be conſidered, and the firſt of theſe I ſhall take 
notice of is a married woman. 


A MARRIED WOMAN is utterly incapable of diſpoſing of 
her real eſtate, either by will or deed, as has been ſhewn ®; 
and as to her chattels real and perſonal, the latter of thoſe we 
have ſeen immediately veſt in her huſband on the marriage, 
and the former he may make his own if he chooſes ® ; where. 
fore ſhe 1s incapable of diſpoſing thereof, unleſs her huſband 
ſhould conſent to her fo doing, which is not likely he ſhould, 
as it would be very inconſiſtent to give her a power of defeat- 
ing the law in this reſpect, by enabling her to bequeath thoſe 
chattels to another. 


By the huſband's conſent, the wife may make a teſtament, 
and as the huſband before marriage frequently becomes bound 
in a bond, or covenants with ſome of the woman's friends 


Law of Teſt. 45. 4 Burn's Ecclef, - * Bid. 
Law, 55. m Page 96, 
* 4 Burn's Ecclef, Law, 55+ Page 3, 139» 
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to give her ſuch conſent, he is bound by his bond or 
covenant ſo to do; but unleſs fuch conſent be given to 
the particular will in queſtion, it wil} not be complete even 
though the huſband beforehand hath given her permiſſion to 
make a will ; yet it ſhall be ſufficient to repel the huſband 
his general right of adminiſtering his wife's effects (which 
otherwiſe he has a right to e), and adminiſtration ſhall be 
granted to the wife's appointee , or the perfon appointed by 
the wife——A wife may make a will of chattels real and 
choſes in action not reduced into poſſeſſion; but if the huſband 
does not aſſent to the proof of that will, it will be void, and 
cannot be proved. If he does conſent, either by matter ex 
poſt facto , the death of the wife, or by previous contract, 
that conſent entitles the executor to claim thofe things which 
would be the huſband's as adminiſtrator. In the one caſe, 
the executor takes by legal inference, in the other by favour 
of the agreement made in conſideration of the marriage. The 
executor of the wife, when ſhe has a power to make a will, 
takes by her ſpecial appointment. With regard to chattels, 
both real and perſonal, the huſband by contract anterior to 
the marriage, reſting only in agreement, could authorize her 
to make a will: but in order to enable her to make a will of 
real eſtate, he muſt part with the legal eſtate to truſtees ; for 
by agreement, whilſt reſting in agreement, he cannot bind 
the heir, but can only bind himſelf, and the legal eſtate ought 
to be conveyed by legal conveyances *, | 


WHEN a married woman dies, who by wilt or writing 
hath diſpoſed of effects by power derived from a bond, ſet- 
tlement, or a will; before ſuch will or writing of the wo- 
man's is proved in the eccleſiaſtical court, the ordinary will 
require the huſband's conſent, either in perſon or by proxy, 
a perſon appointed by the huſband for that purpoſe ; and if 
that cannot be obtained (as ſometimes the huſbartd will ab- 
ſolutely refuſe ſuch conſent), then the ordinary will require 
the bond or ſettlement from which the wife derived: her 
power, to be produced, and after abſtracting it, will grant 
a probate or adminiftration ; that is, if the wife hath appointed 
an executor, the ordinary will grant a probate ; if the wife 


See Page 3. 

» Black. Com. 2 V. 498. 

Ex jpoft facto, is a term uſed in the 
law, fignifying ſomething done after ano- 
ther thing that ws committed before. 
And an act done, or eſtate granted, may 
ve made good by matter ex poſt fatto, 


that was not ſo at firſt, by election, &c. 
As ſometimes a thing well done at firſt, 
may afterwards become ill. $ Rep, 146. 
5 Rep. 22. 

T Hodſon: v. Lloyd, 1789. 2 Bro. Cha. 
Rep, 543. 


hath 
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bath not appointed an executor; but made only a kind of teſ- 
tamentary diſpoſition in writing, then the ordinary will grant 
adminiſtration with ſuch teſtamentary diſpoſition annexed ; 
and in caſe the huſband's conſent hath not been obtained, but 
inſtead thereof the bond or ſettlement hath been produced, the 
contents thereof iſſues with the probate or adminiſt ration from 
the ordinary ; and this will be attended with expence accord- 
ing to the length of the bond or ſettlement, which, if very 
long, the extraordinary expence will be conſiderable, perhaps 
upwards of 201. wherefore it is beſt to obtain the huſband's 
conſent-if it can be had, ——If the wife diſpoſes by power de- 
rived from a will which hath been proved, and the huſband 
with-holds his conſent, the extraordinary expence of obtaining 
the probate or adminiſtration will be very trivial, to what it 
will be when the power is derived from a ſettlement of any 
conſiderable length. | 


By this it may be perceived how marriage alters the power 
that a woman before the conſummation thereof had over her 
eſtate and effects; and in reſpect to a will, if ſhe ſhould have 
made any before marriage, the ſame can be of no effect after 
her marriage, that being a revocation in law, and entirely 
vacates the will*, If ſhe make any will during marriage, 
and die in her huſband's life-time, we have ſeen that it will 
be effectual with having her huſband's conſent, or if made 
purſuant to power ſhe had for that purpoſe.—W here a woman 
by ſettlement previous to her marriage conveys an eſtate to 
truſtees, in truſt to convey to ſuch uſes as ſhe; whether ſole 
or covert ſhould by deed or will appoint, and during her co- 
verture makes her will and bequeaths the eſtate, and after the 
death of her huſband takes a conveyance of the eſtate from 
the truſtees to her own uſe, the conveyance is a reyocation 
of the will; as where Hefter Spencer, previous to her mar- 
riage with the late Mr. Dingley, by indentures of 17th and 
18th June, 1760, conveyed an eſtate to truſtees, in truſt to 
convey the ſame to ſuch uſes as ſhe, whether ſole or covert, 
ſhould by deed or will appoint. In 1765, being then covert, 
ſhe made a will, reciting the power, and made conformable 
to it, by which ſhe gave the eſtate in queſtion, in caſe ſhe ſhould 
have no children, to her neice, Dorothy Aste, for life; with 

remainders, under which the plaintiff claimed the reverſionary 


* 4 Co. Rep, 60. 2 Bro. Cha, Rep. 541, 544. 
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\ intereſt, ſubje& to Dorothy Askew's life eſtate. After the 

death of her huſband Mrs. Dingley, - + a conveyance for that 
purpoſe, reciting the power, and made conformable to it, di- 
rected the truſtees to convey, and they conveyed the eſtate to 
her in fee. The queſtion was whether this conveyance was a 
revocation of the will. Lord chancellor faid, there is no 
doubt about it, the queſtion is which of the acts is an execu- 
tion of the power; there is no doubt it is executed by the con- 
veyance to her own uſe*, 9 | 


Ir a married woman has any pin-money or ſeparate main- 
tenance, it is faid ſhe may diſpoſe of her ſavings thereout b 
any writing in nature of a will without the control of her hul. 
band u, and if ſhe ſurvives him, ſhall have it herſelf, and the 
ſame ſhall not be liable to her huſband's debts *. 


WHERE the wife hath goods in the right of another per- 
ſon as executrix or adminiſtratrix, and not as legatee, of 
theſe ſhe may by will appoint an executor, and ſuch will of 
the wife does not require the huſband's conſent : for in default 
of her appointing an executor, the teſtator's next of kin will 
be entitled to the adminiſtration, as was mentioned in the for- 
mer part of this work”, Io, 


 TrarT- ſufficient liberty and free will is neceſſary to the 
makinga will, it may be obſerved, that if the ſame is made 
by a perſon through fear in conſequence of threatning, and 
which being ſuch fear as may move a conſtant man, as 
the fear of death, or bodily hurt, or of impriſonment, or the 
loſs of all or moſt part of his goods, or the like; it will be 
ſet aſide: yet as to this no certain rule can be delivered, but 
it is left to the diſcretion of the judge, who will not only con- 
ſider the quality of the threatening, but alſo the perſon as well 
threatening as threatened; in the perſon threatening his power 
and diſpoſition; in the perſon threatened, the ſex, age, cou- 
rage, puſillanimity, and the like. But if the teſtator after- 
wards, when there is no cauſe of fear, do ratify and confirm his 
will, the fame is then good in law =. 


Fravp or deception relating to a will of perſonal eſtate 
is examinable only in the ſpiritual or ccclefiaſtical court; 
but in reſpect of a real eſtate, it was decreed in the houſe of 


t Lawrence v. Wallis, 1788. 3 Bro. Y Page 2. : 
Cha. Rep. 319. * Law of Teſt, 51, 4 Burn's Eccleſ. 
v Black, Com. 2 V. 499. Law, 53. 
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lords that a will thereof could not be ſet aſide in a court of 
equity for fraud or impoſition; but muſt be tried at law, be- 
ing a matter proper for a jury to enquire into *, 


Per$oONS incapable of making wills on account of their 
criminal conduct are the next claſs here to be confidered; and 
the firſt of thole we ſhall take notice of are traitors, 


A TRAITOR, or one who has judgment awarded againſt 
him for high treaſon, forfeits to the king all his lands and 
tenements of inheritance, whether fee-{imple or fee-tail, and 
all his right of entry on lands and tenements, which he had 
at the time of the offence committed, or at any time after- 
wards, to be for ever veſted in the crown ; and alto the profits 
of all lands and tenements, which he had in his own right for 
life or years, ſo long as ſuch intereſt ſhall tubſiſt v: and a trai- 
tor, when convicted, is deprived of making any teſtament or 
other kind of laſt will, and if he has made any before, the ſame 
by the conviction becomes void in reſpect of his goods and 

chattels ; ſo in reſpect of real eſtate after judgment is award- 
ed purſuant to conviction, . . 8 


For PETIT TREASON and FELowy, the offender alſo for- 
feits all his chattel intereſts abſolutely, and the profits of all 
eſtates of freehold during life; and after his death all his lands 
and tenements in fee- ſimple (but not thoſe in fee-tail) to the 
crown, and the king ſhall have them for a year and a day, and 
then the lord of the fee ſhall haygthem by way of eſcheat *; 
therefore, when a perſon is found guilty either of petit trea- 
ſon or felony, and judgment of death is awarded on which his 
lands or rn eſtates are forfeited, and his goods and chattels on 
conviction previous to the judgment, he can make no diſpoſi- 
tion of either by will or deed ; becauſe the law hath then diſ- 
poſed thereof; yet a pardon will reſtore him to his former e- 
fate e, as it doth a perſon attainted of high treaſon before men- 
tioned. 


THERE is a difference between conviction and judgment; 
conviction is when the offender is found guilty by a jury, 
on which, or ſoon after, judgment is awarded againſt him 
by the judge, and then he is ſaid by the law to be attainted; 
but before judgment is awarded the offender is aſked if he has 
any thing to offer why it ſhould not be awarded againſt him, 


* Law of Teſt. 52. 4 Burn's Ecclei. <. 4 Burn's Eccleſ. Law, $5. 
Law, 34. 4 Black. Com. 4 V. 385, 3886. 
» Black, Com, 4 V. 381. 4 Burn's Eecleſ. Law, 56, 
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which he ſometimes has, as exceptions to the indictment, and 
thereby the proceedings againſt him may happen to be ſet 
aſide. In many caſes where goods are forfeited there never 
is any attainder, which happens only where judgment of 
death or outlawry is given; therefore in thoſe caſes the for- 
feiture muſt be upon conviction or not at all. 


LIE EwISE there is this difference between the forfeiture of 
lands or real eſtate, and the forfeiture of goods and chattels. 
The former has relation back to the time of the fact commit- 
ted, ſo as to avoid all intermediate charges; the latter has no 
relation backward; ſo that thoſe only which a man hath 
at the time of conviction ſhall be forfeited ; therefore a traitor 

or felon may bona fide ſell any of his chattels, real or perſonal, 
between the fact and conviction ; yet if they be colluſively, 
and not bana fide parted with, merely to defraud the crown, 
the law, (and particularly the ſtatute 13 Eliz. c. 5.) will reach 
them s. | 


OBSTINATELY ſtanding mute on arraignment, where a 
perſon is indicted for felony or other crimes, amounts to a 
confeſhon, and will have the ſame effect as if the priſoner 
had been convicted by verdict or confeſſion of his crime b. 

As the forfeiture of lands or real eſtates ariſe only upon at- 
tainder, that is, upon the judge's awarding rar or 2m of 
death or outlawry, a felo de ſe, or perſon who wiltully kills 
himſelf, forfeits no lands of inheritance or freehold, becauſe 
he never is attainted as a felon i; and therefore if he has made 
any will of his lands, the ſame may paſs thereby to the devi- 
ſees; yet as to his goods and chattels, and the appointment 
of an executor, his will (if he hath made any) ſhall be void*, 


GAVELKIND lands, although the anceſtor be hanged, are 
never forfeited for felony, as hath been mentioned in the for- 
mer part of this work !, 


AN OUTLAWED PERSON is out of the king's pro- 
tection and out of the aid- of the law, and although the 
outlawry be only for debt, his goods and chattels are for- 
feited fo long as the outlawry ſubſiſts®; and if the action 
on which he was outlawed were not juſt, yet his goods and 
chattels are forfeited, becauſe of his contempt in not ap- 
pearing; and therefore he cannot make his teſtament 


f Black. Com 4 V. 3-5, 387. * 4 Burn's Eccleſ. Law, 56. 
© Black, Com, 4 V. 388, Page 100. 
n Hh 329. | m Black, Com. 2 V. 499. 
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of his goods ſo forfeited. But a man outlawed for debt, or 


in a perſonal action, may in ſome caſes make executors ; for 
he may have debts upon contract which are not forfeited to 
the king ; and thoſe executors may have a writ of error to 
reverſe the outlawry *. | | | | 

Pals rs, till of late years, were under divers.difabilities 
in reſpect to taking lands either by purchaſe or deſcent *; 
but now, by their complying with the ſtatute 18 Geo. III. 
c. 60. and taking the oath therein preſcribed, thoſe diſabi. 
lities are removed; and by ſtatute 31 Geo. III. c. 32. va- 
rious other diſabilities to which perſons profeſſing the popiſh 
religidn were ſubject, are likewiſe removed by their com- 
plying with this ſtatute, and taking the oath herein preſcribed, 
With reſpect to aliens, it hath. already been ſhewn that 
thoſe are incapable of holding any real eſtate. 


Tuus having taking notice of the perſons reſtrained from 


making wills, as being under ſome ſpecial prohibition by law 
or cuſtom ; we come now to conſider the manner of making 
the will, whereby both real and perſonal eſtate is given or be- 
queathed, and. where the will only concerns perſonal eſtate, 
Who may be made executors, and of whom the teſtator 
ſhould beware of appointing. Who may be deviſees and 
take by deviſe, and the manner of their taking real and per- 
fonal eſtate by the will. And here we ſhall firſt attend to 
the rules for the conſtruction of wills, and the manner eſtates 
in fee- ſimple, fee-tail, or for term of life only, may be 
created ; likewiſe the date of the will, and what is requi- 
ſite, with reſpe& to the teſtator's ſigning thereof, and wit- 
neſſes ſubſcribing their names thereto, Pr YL 

IT is a rule in the conſtruction of wills, that the fame be 
moſt favourably expounded, to purſue of poſhble the will of 
teſtator, who . for want of advice or learning may have 
omitted the legal and proper phraſes. And therefore many 
times the law diſpenſes with the want of words in deviſes, 
which are abſolutely requiſite in all other inſtruments ; and 
hereby a fee may be conveyed without the words of inherit- 
ance, and an eſtate-tail without words of procreation e, as 
we ſhall ſee hereafter. But notwithſtanding the mind of 
the teſtator, if. 
as his intent might ſtand with the rules of the law and not 
be repugnant thereunto, it being a rule that the laſt will of 
the teſtator is to. be fulfilled according to his true intention, 


= Law of Teſt. 47. 4 Bum's Ec- Black. Com. 2 V. 257. 293, 


cleſ. Law, 56, Black. Com. 2 V. 381, 


F but 


fible, ſhould be purſued, yet it muſt be ſo 
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but the ſpirit of the law is to be preſerved? ; therefore when 

the teſtator endeavours to make a ſettlement of his eſtate 
contrary to the reaſon and policy of the law, the judges will 
reject it s; and herewith agrees what has been mentioned 
in p. 134, concerning the diſpoſal of eſtates in ſuch manner 
as the ſame may not thereby be rendered unalienable after a 


certain time. 


AlL the words of a will muſt be conſidered. together, to 
find out the-intention, and the intention muſt take place, un- 
leſs contrary to the rules of law... The intention of the 
teſtator expreſſed in his will, © if conſiſtent with the rules of 
law,” ſhall prevail. But thoſe words, if conſiſtent,” &c. 
are applicable m7 to the nature and operation of the eſtate 


or intereſt deviſed, 


nor make a chatt 


and not to the conſtruction of the words. 
A man cannot, by will, create a perpetuity ; he cannot put 
the freehold in obeyance; he cannot limit a fee upon a 2 

deſcendible to heirs; nor prevent a te- 


E 3 


nant in tail from ſuffering a recovery. But the queſtion, 
whether the intention be conſiſtent with the rules of law or 
not, can never ariſe, till it is ſettled what the intention” was; 
This can'only be diſcovered by taking the whole will toge- 
ther. If it be apparent, (ſays, Mr. Juſtice Buller) I know of 


no caſe that ſays, a ſtrict legal conſtruction, or a technical 
enſe of any words whatever, ſhall prevail againſt it; unleſs 
the caſe of Perrin v. Blake [Hil. 10 Geo. III. ] be conſi- 
dered as ſuch, which I do not conſider as ſuch, nor think 
14 bound by it * .—The learned Judge referring hereto in 
a later caſe, ſays, it is laid down as clear, that if a teſtator 
uſes technical terms they ſhould carry the intereſt according 
to known rules; but this ſeems to be laid down too broad. 


I laid down the rule ſomewhat. differently, that where the 


teſtator uſes only technical phraſes, the court is bound to un- 


derſtand them as ſuch, becauſe the court cannot ſay that he 


did know their meaning but, if the teſtator uſes other ex- 
preſſions in other parts of his, will, which. ſhew he did not 


mean. to uſe thoſe phraſes technically, then the intention muſt 


prevail *, 


o Shep. Touch. 476. 

4 Gilb. on Wills, 12. 

r Amb. Rep. 345. 1 

* Hodgſon v. Ambroſe, E. 20 Geo. III. 
Doug. Rep. 341.24 Edit. 

t Philips v. Garth, 1790. 3 Bro. 
Cha. Rep. 68. In this caſe it wzs held, 
that a gift of reſidue, to be divided a- 
mongſt next of kind, ſhare and ſhare 
alike, ſhall be divided - among ſurviving 
brothers, nephews, and nieces, (repre- 


held to be li 


7 


ſenting deceaſed brothers and fiſters) per 


capita, not per - ſlirpes. This caſe was 

4 f Karla Green v Howard, 
1 Bro. Cha. Rep. 31. and that a gift to 
relations meant the ſame as to next of kin, 
In a later caſe, a gift of a reſidue, to 
be divided among perſons related to the 
teſtator, was held to be confined to rela- 
tions within the ſtatute of diſtribution, 
Rayner v. Mowbray, 1791, 3 Bro. Cha. 


Rep. 234. 
THE 


here 
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Tae teſtator's intention is to be collected from the words 
which he has uſed in his will, and not from conjecture ; and 
though it is not neceſſary that any technical or artificial form 
of words ſhould be uſed in a will, yet the teſtator's meaning 
muſt be collected from the words he has uſed, and whereto 
words which he has not uſed cannot be added. And this 
intention muſt be collected from the will itſelf, and not 
from any parol evidence concerning it *. i 


WHERE reſidue of three per cent, annuities, was given 


- in truſt to pay the ſame unto and between the two dawgh- 


ters of T. S. in equal ſhares and proportions, during their 
lives, and, if either of them ſhould die, then to pay the 
whole to the ſurvivor during life; and, in caſe. b:th ſhould 
depart this life, then the whole was to fall into the reſidue, 
and teſtatrix appointed V. and &. reſiduary legatees.“— 
T. S. had three daughters, and it was held they ſhall all 
take equal ſhares. In this cafe, for the three daughters the 
plaintiffs, it was argued, that this will can admit but of two 


conſtructions, either the two eldeſt daughters of T. S. muſt 


take, or the word two muſt be rejected, and all the daughters 
muſt take.—8leech v. Thorington, 2 Vezey, 260. is a bequeſt 


to the two ſervants who ſhould live with the teſtatrix at the 
time of her deceaſe ; at the teſtatrix's death, ſhe had three 


* 


u Durnf. and Eaſt, Rep. 86. 
* Upon the conſtruction of a will, 


courts of law and equity are very cautious 


in admitting parot evigence. It has been 
admitted to aſcertain the perſon where 
there are two of the ſame name, or where 


th ece has been a miſtake in the chriſtian © 
or ſurname, 2 Atk. 372. Likewiſe in 


far our of executors, where the next of kin 
claimed the undeviſed ſurplus; and the 
ground of its admiſſibility as to executors 
is, that it is adduced to rebut a preſump. 
tion raiſed againſt the legal title of the 
executor. 2-P, Will. 159, Note 1. 4th 
edit. In the caſe of Fornereau and Peyntæ, 
July 1785, the admiſſion of parol evi- 
dence being contended for, it was obſerv- 
ed that the court would not admit it to 


— 


raiſe a title or gift; but where the title 
or gift is raiſed, and there is a doubt 5 


to the perſon or other circumſtances, then 


parol evidence ſhall be admitted. And 
here lord Thurlow obſerving in his diſ- 
cuſſion, that every evidence, as to the 
deſcription of the ſubject the teſtatrix de- 
ſcribed, muſt be admitted, his lordſhip's 


opinion was, that he could let in evidence 


of the value of the eſtate, not to control 


the bequeſts which the teſtatrix had made 
in words themſelves diſtin, nor to con- 


trol a bequeſt which ſhe had made of a 
ſubject ſhe had accurately deſcribed ; but 
becauſe the words which ſhe had uſed in 
the deſcription were, upon the whole of 
the context, uncertain. I Bro, Cha, Rep, 


472. 
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ſervants, and they were all decreed to take equal ſhares. In 
that caſe, Tomkins v. Tomkins, in 1745, was cited, where 
the teſtator gave to the three children of his ſiſter 50/. each; 
the ſiſter had four children, and they were all let in. In 
Scott v. Fenhoulet, in 1779, (as to this point not reported) 
there was a legacy given to captain Compton and each of his 
tt daughters, if each or either of them ſhould ſurvive lady 
Chadwick. Captain Compton had more than two daughters, 
and it was held, that all the daughters ſhould take. 


MasTER oF THE ROLIS.—In conſtructing wills, courts 
ought not to indulge conjecture ; it were much better that 
many wills ſhould be defeated. In this caſe, I am not pre- 
pared to control the caſes which have been determined. 
When rules are laid down, they ought to be ſuch as meet the 
common ſenſe of mankind. I acknowledge, on the preſent 
ſubject, I yield to the authority of the caſes, and not to the 
reaſon of them ; but, on the authority of the caſes, I muſt 
declare that all the daughters ſhall take ?. 


FAvouR is ſhewn with reſpe& to wills in what the law 
calls executory deviſes, which is the limitation of a future 
intereſt, not to take place immediately on the death of the 
teſtator, but at a time and under circumſtances appointed by 
the will; as when a man deviſes a future eſtate to ariſe upon 
a contingency, and till that contingency happens does not 
diſpoſe of the fee ſimple, but leaves it to deſcend to his heir 
at law; as if one deviſes land to a feme ſole or unmarried 
woman and her heirs upon her day of marriage ; here is in 
effect a contingent remainder without any particular eſtate to 
ſupport it; a freehold commencing in future, or at a future 
time. This limitation, though void in a deed, yet is good 
in a will by way of executory deviſe*. On the ſubject of 
executory deviſes much might be faid ; but as it is a doctrine 
that cannot be underſtood only by ſuch as are well verſed in 
the law, unleſs fully explained, I ſhall here briefly obſerve, 
that an executory deviſe ſeldom happens, when the will is 
made with good advice and due conſideration ; and proceed 
to ſhew, that, in reſpect to real eſtate, if the teſtator makes 
no other diſpoſition thereof than the law would have done 
had he been ſilent, the deviſe will be rejected; as if I give 
land to my ſon and his heirs, or to John Syms and his heirs, 
and my ſon or John Syms is my heir at law, this deviſe will be 

Y Stebbing v. Walley, 1726, 2 Bro, © Black, Com. 2 V. 172. 
Cha, Rep, 85. - | 
. void, 


— 2 
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void, and my heir ſhall take the land by deſcent, as his better 
title; for the deſcent ſtrengthens his title, by taking away 
the entry of ſuch as may 3 have right to the eſtate “; 
whereas, if he claims by diviſe, he is in by purchaſe, as 


Heretofore ſhewn d. So, if I deviſe land to my wife for her 
life, and after her death the fame lands in fee- ſimple to my 


ſon, who is my heir at law, or if I deviſe it to my execu- 
tors for a term of years, and after the expiration thereof to 
my ſon in fee- ſimple; in neither of theſe caſes ſhall he take 
the land by the will ; becauſe, if no ſuch deviſe had- been 
made, he would have had the land after the death of my 
wife ©, or after the expiration of the term of years. But, if 
I create another eſtate by my will than would have deſcended 
to my heir at law, ,or where the quality of my eſtate is altered 
by the deviſe, there the diſpoſition of the will ſhall prevail 
though it be made to the heir at law; as where a man may 


have a ſon and a daughter, and deviſeth that his land ſhall 


deſcend to his fon, and if he die without: iſſue of his body, 
that then the ſame ſhall go over to the daughter: the ſon by 
this deviſe takes an eſtate tail, though heir at law to the de- 


viſor; becauſe here is an eſtate tail created by the will, and 


the heir muſt take under the will, or the remainder to the 
daughter would be void. So where a man may have three 
daughters, his only. iſſue, and deviſeth his land to them and 
their heirs, this deviſe, though to the heirs at law, is good; 
becauſe it makes them joint-tenants, in which ſurvivorſhip 
takes place, as we have lately. ſeen “; whereas, had the 
daughters taken by deſcent they had been co-parceners e; 
and the will altering the quality of the eſtate ought to pre- 
a} bk "SD. 

T Hos deviſes are alſo void and rejected where the words 
of the will are ſo general and uncertain that the teſtator's 
meaning cannot be collected from them; therefore, where 
a man by his will deviſed by theſe words, I give al to my 
mother, it was held that the lands did not paſs ; for the words 
were too uncertain, and not ſufficient to diſinherit an heir 5; 
it being a-rule that the heir at law has a plain and uncontro- 
verted title unleſs the anceſtor diſinherits him, and it would 
be unreaſonable to ſet him aſide, unleſs the intent of the an- 
ceſtor is evident from the will. | 

THe title of the heir at law is not to be defeated but by 
ſome other title certain and unexceptionable. And therefore 


2 Gilb. on Wills, 112. Law of Teſt. 4 Page 130. 
a Mentioned page 88. | 


153. b 
Page 69. 89. | f Gilb. on Wills, 114. Law of Teſt. 
© Gilb. on Wills, 113, Law of Teſt 7 23 ne 125 | 
$3» D. 1115, . 
f where 
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where there is proof of the exiſtence of a will, the contents of 
which do not appear, no conjecture ſhall be admitted as to 
the contents of ſuch will, in prejudice of the heir. So, two 
Inconſiſtent wills of the ſame date, neither of which can be 
proved to be the laſt executed, (unleſs explained by ſome ſub. 
ſequent act of the teſtator,) are void for uncertainty and will 
let in the heir. On the other hand wherever, an edtiue 
. deviſe appears to have been once made in diſinheriſon of the 
heir at law, it ſhall lie upon the heir to prove that ſuch deviſe 
has been effeively defeated *, pA. 


TRE words in a will whereby perſons may take an eſtate 
in fee-fimple, fee-tail, or for term of lite only, are va- 
rious; as in the conſtruction of wills, which are to be 
fo favourably expounded as to purſue if poſſible the will of 
the teſtator, as has lately been mentioned, the law many times 
diſpenſes with the want of words in deviſes that are abſolute- 
ly requiſite in all other, inſtruments ; wherefore a fee may 
be conveyed without words of inheritance, and an eſtate tail 
without words of procreation. The uſual words for con- 
veying a fee- ſimple, either by deed or will, are, heirs and 
Mrs for ever; but by a deviſe to a man for ever, or to one 
and his aſſigns for ever, or to one in fee- ſimple, the deviſee 
hath an effate of inheritance, although the deviſor hath 
omitted the legal words of inheritance *. And a deviſe of all 
the reſt, reſidue, and remainder of the deviſor's lands, heredita- 
ments, goods, chattels and perſonal eſtate, „his legacies and 
funeral expences being thereout paid,” was held to convey the 
fee of all the deviſor's real eſtate ; as that by the words of 
this deviſe all the legatees may call on the deviſee for their 
demands ; and therefore it muſt be taken to have been the 
deviſor's intention to give the deviſee wherewithal to pay 
them. And it was ſaid, that ſuch is the rule of law, that 
unleſs ſome words are uſed which the law conſiders ſuf- 
ficient to carry a fee, the deviſee can only take an eſtate 
for life; though indeed ſlight expreſſions are ſufficient to 
paſs the inheritance, where the court thinks that ſuch 
is the diviſor's intention. No technical words are ne- 
ceſlary in a will to give a fee; but if any words are in- 
ſerted to effectuate which it is neceſſary that a fee ſhould paſs, 
that is ſufficient. On the words of this will there can be no 
doubt: the teſtator firſt bequeathed a leaſehold eſtate to 


1 p. wil. 345- n. 4th edit, * Black, Com. 2 V. 108. 381. 


his 
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his ſiſter for the r of the term, and afterwards deyiſed 
all the reſt, reſidue, and remainder, of his lands, Heredita- 
ments, and perſonal eſtate, to the ſame perſon ; he clearl 
therefore intended to give by this deviſe, every thi which 
he had not before diſpoſed of. Then follow the words“ my 
legacies and funeral expences being tbereout paid,” which of 
themſelves are ſufficient to pals the fee... 


Ax eſtate tail, the uſual words for creating it, either by 
deed or will, are, the heirs of the body of the grantee, or de- 
viſee; as ſuppoſe it to be created by will, I give and deviſe 
to J. S. (or whoever he may be) and the herrs of his body; 
but in a will an eſtate- tail may be created by a deviſe to a man 
and his children a; or to a man and his feed, though the word 
of procreation, viz. body, be omitted. And under a deviſe 
to A. for life, and after his deceaſe te and amongft his iſſue, 
and in default of iſſue,” then over to others named in the will, 
A. takes an ate tail. | 

In a will, © ue” is either a word of purchaſe or limita. 
fion, as will eſfectuate the deviſor's intention. T here-. 
fore where A. deviſed lis eſtate to his two daughters, equally 
to be divided between them, vz. one moiety to one and her 
heirs, and the other moiety to the other for life, and after 
her deceaſe to the iſſue of her body and their heirs for ever; 
and ſhe had one child living at the time of the deviſe, the ſe- 
cond took only an eſtate for life, with remainder to her chil- 
dren as purchaſers ?, 


AN eſtate for life may be; as where the eſtate was limited 
by will to A. for life, remainder to his firſt and other ſons in 
tail male, 4 remainder to the uſe of all and every the 
daughters, &c. as tenants in common: and in default of 
ſuch iſſue, to the uſe of the right heirs of the deviſor. After 
the death of A. without any ſon, an only daughter was held 
to take only an eſtate for life 4. And where a deviſe was of 
real and perſonal eſtate, to the wife for life, remainder to the 
teſtator's ſon R. R. and his iſſue lawfully begotten, to be divided 
as he ſhall think fit; and if he ſhould die without iſſue, re- 
mainder over, it was held that R. R. took only an eſtate for 
life. —That he had a power to divide; but if he did not fo, 


| Doe v. Richards, Trin. 29 Geo. P Roe dem. C:ofter v. Calli, Trin. 


III. 3 Durnf. & Eaft, Rep. 356. 31 Ceo. III. Ibid. 204. | 
m Gilbert on Wills, 33. 4 Hay v. The Earl of C:wentry, Hil, 


" Black. Com. 2 V. 115. 29 Geo, III. 3 Durnt, & Eaſt, Rep. 
Doe v. Apjlin, Mich; 31 Geo, III. 83. | 

4 Durnf. & Eaſt, Rep. 82. 

| -there 
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there was an intereſt in his children-that would entitle then 
to an equal diviſion l. 88 


Ir the deviſe be to a man and his aſſigns, without annexing 
the words of perpetuity, there the deviſee ſhall take only an 
eſtate for life.. By a will, an eſtate may paſs by mere im- 
plication, without any expreſs words to direct its courſe, 
As, where A. deviſed lands to his heir at law, after the death 
of his wife: here, though no eſtate is given to the wife in 
expreſs terms, yet ſhe ſhall have an eſtate for life by implica- 
tion; for the intent of the teſtator, is clearly to poſtpone the 
heir till after her death; and if ſhe does not take it, nobody 
elfe can. So alſo, where a deviſe is of black-acre to A. and 
of white-acre to B. in tail, and if they both die without iſſue, 
then to C. in fee: here A. and B. have 8 0 remainders by 
implication, and on the failure of either's iſſue, the other or 
his iſſue ſhall take the whole; and C. 's remainder over ſhall 
be poſtponed till the iſſue of both ſhall fail. But, to avoid 
confuſion, no ſuch croſs remainders are allowed between 
more than two deviſees: and in general, where any implica- 
tions are allowed, they muſt be ſuch as are neceſſary (or at 
leaſt highly probable) and not merely poſſible implications. 


WHERE it is intended a man ſhould have only an eſtate 
for life, the uſual method, both in deeds and wills, is, to 
convey the eſtate by the words, during the term of his natural 
life; and then for preſerving contingent remainders, to con- 
vey or deviſe the ſame to truſtees ®, . With reſpect to deviſes, 
though an expreſs eſtate for life be given to the anceſtor, 
with a limitation to the heir or heirs of his body, or his 
iſſue, yet regularly the anceſtor takes an eſtate tail*; and if 
a deviſe be to one for life, and afterwards a limitation, either 
immediate or mediate, to the heirs of his body, the deviſee 
takes an eſtate tail?, whereby a father, if not prevented, 
may ſecure the eſtate to himſelf, and deprive his children 
thereof, | Es 


” Hockley v. Marubey, 1790. 3 Bro. and then to the heirs male of the deviſee, 


Cha. Rep. 82. he will have an eftate tail in remainder, 
* Black. Com. 2 V. 108. according to Duncombe v. Duncemle, 
© [hid, 381. 3 Lev. 437.] and Colſon v. Coulſen, 
v As in Clauſe 5, 6. Page 283. 2 Atk..246.] Ambl. Rep. 345. And 

erewith correſponds th: doctrine in the 


XI Co, —_— 
Y Burr. Mansf. 1631. If land be g- caſe of Hodgſon v. Ainbroſe, hereafter ci- 
ven to a man for life, and then to truſ- ted in p. 241. The method of deviſing 
tees to preſerve contingent remainders, with limitations, ſee in clauſe 8. p. 284. 


As 
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As to the date of the will, no teſtament being of any effect 
till after the death of the teſtator, therefore if there be many 
teſtaments the laſt overthrows all the former, as we ſhall 
again ſee under a ſubſequent head * ; but the republication 
of a former revokes one of a later date, and eſtabliſhes the 
firſt again. And if there be two clauſes in a will ſo totally 
repugnant to each other that they cannot ſtand together, the 
latter ſhall be received and the former rejected; wherein it 
differs from a deed ;. for there of two ſuch repugnant clauſes 
the former ſhall ſtand. Which is owing to the different na- 
tures of the two inſtruments ; for the laſt will and firſt deed 
is always moſt available in law, Yet in both caſes we ſhould 
rather attempt to reconcile the repugnant clauſes * , 


For reconciling repugnant clauſes in wills, and where by 
the ſame will the ſame thing has been given to two different 
re there hath been much litigation, and various have 

n the determinations of the courts concerning it : yet the 
rules-of law for conſtruction of wills, of which mention hath 
heretofore been made, and of which further mention will oc- 
caſionally be made hereafter in different parts of our work, 
have always been adhered to, and, if poſſible the will of the 
teſtator purſued, And in a late caſe where two legacies 
were given to one perſon by the ſame will; as where two, 
each of 1000], Old South Sea Annuities, were given fimpliciter, 
plainly or ſimply, to the ſame perſon by the fame inſtrument, 
it was preſumed the teſtator intended the legatee ſhould have 
but one, and decreed accordingly*. Yet where a legacy of 
5ool. was given by the will, and another of 5ool. by a codicil 
added thereto, it being inferred, the teſtator intended the 
legatee to have both, it was ſo determined. And by the lord 


chancellor in delivering his opinion hereon : After reading 


the very able opinion of Mr, Juſtice Aſton, in the caſe of 
Hcoly and Hatton, which was examined with abundant care, 
and contains the whole doctrine of the Jaw upon the ſubject. 
The rule there laid down ſeems to be this, that where a teſ- 
tator gives a legacy by a codicil as well as by a will, whether 
it be more, leſs, or equal, to the fame perſon who is a /egatee 


1n the will, ung it is an accumulation: On 
- the other hand, the rule 


of excluſion has gone upon very ſight 
grounds, according to former authorities. The common 
caſe where the legacies have not been held to be accumu- 


2 Page 185, d Garth, v. Meyrich, 1779, 1 Bro. 
© Black, Com, 2 WF, 381, 502. Cha. Rep. 30. F 
lative 
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lative; is where the ſame corpus [bi wh (according to the 
Digeſt) is given twice to the ſame perſon, theſ econd legacy 
nil operatur; [operates nothing] becauſe it cannot be given, 
more than once. Where the ſame quantity has been given, 
and the ſame cauſe, or no additional reaſon affigned for a 
repetition of the gift, the court has inferred the teſtator's in- 
tention to be the ſame, and rejected the ' accumulation: but 
where the ſame quantity is given, with any additional cauſe 
aſſigned for it, or any implication to ſhew, that the teſtator 
meant that the fame thing, prima facie, _— accumulate; 
the court had decided in favour of the accumulqtion. In the 
preſent caſe, it happens that an additional cauſe or mark of 
favour has been mentioned in the codicil, which proves that 
the teſtator meant and intended an accumulative legacy ©. 


Tuis doctrine has been relied upon and ſimilar deciſions 
made in other caſes ſince determined . And the principles 
of it were admitted in a caſe where a ſecond codicil appeared 
to be oniy a repetition of a former, (with the addition of a 
ſimple legacy); and here the legacies were held not to be 
doubled. —Parol evidence was read, to ſhew they were in- 
tended as accumulative. Lord Chancellor faid, I have hi- 
therto underſtood the reſult of the caſes to be, that prima 
facie, both inſtruments ſpeak for themſelves, but that the 
elner inference that the teſtator meant two legacies may 

e repelled by circumſtances.— There is a great variety of 
opinions in the books, Even in the caſe of only one in- 
ſtrument, it has been held that ſlight circumſtances, as a cauſe 
given for the ſecond gift, will make it accumulative.—I 
refer entirely to the argument of Mr. Juſtice Aſton, in Hoaley 
v. Hatton, \ above-mentioned] taking, from it, that when the 
ſame legacy is given in a will and a codicil, the court gene- 
rally takes it as one legacy, but that the court has not con- 
ſidered the preſumption as very ſtrong, but flight circum- 
ſtances have been held to control it. here it is e ident the 
teſtator meant to repeat the legacies they are not duplicated. 
I think here the teſtator meant to leave 2 one codicil. The 
laſt codicil therefore alone ought to ſtand e. 


Ix making a will where any real eſtate is intended to paſs 
thereby, due attention muſt be had to the ſtatute 29 Car. 
II. c. 3. (commonly called the ſtatute of frauds) which 


© Ridges v. Morriſon, 1784. 1 Bro. 393. n. 

Cha. Rep. 389. . Ct v. Boyd,. 1789. 2 Pro. Cha. 
4 Reay v. Hon per, 178 5. and Jactſn Rep. 521, 

v. Jactſen, 1788, 1 Bro, Cha. Rep. f 


directs 


/ 
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directs that all deviſes of lands and tenements ſhall-not- only 
be in writing, but ſigned by the teſtator, or ſome other 
perſon in his preſence and by his expreſs direction; and be 
ſubſcribed in his preſence, by three or four credible witneſſes. 
In the conſtruction of this ſtatute it has been adjudged that- 
the teſtator's name written with his own hand, at the begin- 
ning of his will, as, I John Mills do make this my laſt will 
and teftament,” is a ſufficient ſigning,” without any name 
at the bottom; though the other is the ſafer way. It has 
alſo been determined, that though the witneſſes muſt all fee 
the teſtator ſign, or at leaſt acknowledge the gning, yet 
they may do it at different times. But they muſt all ſub- 
ſcribe their names as witneſſes in his preſence, leſt by any 
poſſibility they ſhould miſtake the inſtrument . It has like- 
wiſe been determined, that a will is good though none of the 
witneſſes ſaw the teſtator actually fign it, if he owns it 
before them to be his hand-writing ; and it is. obfervable - 
that the ſtatute of frauds does not ſay the teſtator ſhall fign 
his will in the preſence of three witneſſes, but requires theſe 
three things; firft, that the will ſhould be in writing; 
ſecondly, that it ſhould be ſigned by the teſtator ; and thirdly, 
that it ſhould be ſubſcribed by three witneſſes, in the pre- 
ſence of the teſtator s. But it is not neceſſary that the wit- 
neſſes ſhould be acquainted with the contents of the will &. 
And, although the ſtatute requires that the witneſſes to the 
will ſhall ſubſcribe their names in the teſtator's preſence (to 
prevent obtruding another will in the place of the true one,) 
0 it is ſufficient if the teſtator might ſee, it not being abſo- 
utely requiſite that he ſhould actually ſee them ſigning; for, 
at that rate, if a man ſhould but turn his back, or look off, 
it might make the will void. And where the teſtator deſired 
the witneſſes to go into another room ſeven yards diſtant to 
atteſt his will, in which there was a window broken through, 


whereby he might ſee them, it was adjudged by the court 


to be a witnefling in his preſence. So, where a will was 


atteſted by witneſſes in an attorney's office, when the teſta- 
trix was in her carriage, where ſhe might ſee them through 


the windows thereof and of the attorney's office, it was ad- 
judged to be well atteſted *. 


Black. Com 2 V. 377. 4 Burn's Eceleſ. Law, 173. 
Stonebouſe and Evelyn, 3 P. Will. 2 Salk. 688. 
254. * Caſſan and Dadey H. 178 1. 1 Brown's. - 
N Ellis and Smith, 5 Bac. Abr. 309. Cha. Rep. 99. 
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Tu v tneſſes ſhould be entirely diſintereſted perſons, and 
ſuch as can receive no benefit or advantage by the will, and 
if there is any freehold eſtate deviſed thereby, there muſt, as 
has been ſhewn, be three of them; but, if the will concerns 
only perſonal eſtate, two witneſſes will be ſufficient, con- 
cerning which ſomewhat more will preſently be mentioned. 
A witneſs either to the execution of a will or codicil ſhould 
have no legacy given him thereby, neither ſhould he be a 
creditor of the teſtator, eſpecially where, as is often the caſe, 
the land deviſed by the will is made ſubject to the payment 
of debts, For by the ſtatute 25 Geo. II. c. 6. all legacies 
given to witneſſes are declared void. And in a caſe before 
the court of King's Bench, in Mich. Term. 31 Geo. II. 
where all the ſubſcribing witneſſes were creditors of the teſ- 


tator, at the time of executing his will, it was urged that 


their being creditors of the teſtator invalidated. their teſti- 
mony, and that notwithſtanding their debts: were paid them 
before tne time of trial. Yet the court in this caſe de- 
termined, that a benefit given to a ſubſcribing witneſs ſhould 
not annul his atteſtation, if, at or after the teſtator's death, 
the witneſs be diſintereſted l. However, it is ſafeſt to have 
perſons for witnefles who are quite diſintereſted ; as here we 
ſee legatees by being witneſſes loſe their legacies ; and as to 
creditors, though their teſtimony will be admitted on a trial, 
yet their credit will be then left, (like that of all other witneſ- 
ſes) to be conſidered on à view of all circumſtances by the 


court and jury. 


WHERE the will concerns only perſonal eſtate, if the 
ſame be written in the teſtator's own hand, though it has 
neither his name nor his ſeal to it, nor witneſſes preſent at 
its publication, it is good ; provided ſufficient proof can be 
had that it is the teſtator's hand-writing. And if written 
in another man's hand, and never ſigned by the teſtator, 
yet, if proved to be according to his inſtructions, and ap- 
proved by him, it hath been held good for the perſonal eſtate, 
But it is the ſafer and more prudent way, and leaves leſs 
in the breaſt of the eccleſiaſtical. judge, if it be ſigned or 
ſealed by the teſtator, and publiſhed in the preſence of wit» 
neſſes n. When the witneſſes are omitted, the ordinary, be- 
fore he grants probate, will require the teſtator's hand-writ- 
ing to. be proved, or, if another perſon wrote his will, 


Burr. Rep, 430. m Black, Com, 2 V. 501. 
that 
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that the writing or will produced is his will; whereby not 
only five or ſix and twenty ſhillings extraordinary expence 
will be occaſioned even when a * application is made, 
but perhaps a deal of trouble to the executor in procuring ſuf- 
ficient proof. | 


WHERE the will only concerns cop hold lands, the ſame 
having been ſurrendered to the uſe of the will, although the 


will be not atteſted by any witneſſes, it ſhall direct the uſes 


of the ſurrender; for the ſtatute of frauds, which requires 
the teſtator's ſigning in the preſence of three witneſſes, is 
confined only to ſuch eſtates as paſs by the ſtatute of wills of 
the 34 & 35 Hen. VIII. which doth not extend to copyholds, 
whereon we have treated more fully towards the former part 
of the preceding chapter. | | 


W1TH reſpe& to perſons who may be made executors, all 
perſons are capable of being executors that are capable of 
making wills, and many others beſides ; as feme-coverts, and 
infants, nay, even infants unborn, or in ventre ſa mere, that is 
in the mother's womb, may be made executors. But no in- 
fant can act as ſuch till the age of ſeventeen years; till which 
time adminiſtration muſt be granted to ſome other, durante 
minore ætate, during the minority", Yet, if there be two 
executors, one whereof is under age, he of full age may ſolely 
prove the will *. 


ALTHOUGH there are very few perſons but may be made 
executors, yet it behoves the teſtator to beware of whom he ap- 
points executor, —lt is ſaid, if a creditor conſtitutes his debtor 
his executor, it is a releaſe or diſcharge of the debt, whether 
the executor acts or no: provided there be aſſets ſufficient to 
pay the teſtator's debts: for, though this diſcharge of the 
debt ſhall take place of all legacies, yet it will not be al- 
lowed againſt the teſtator's creditors*. And if there be ſeveral 
Joint debtors, and the creditor makes one of them executor, 
the debt is extinct in law; and if the huſband of a woman 
that is made executor be indebted to the teſtator, this making 
of the wife executor is a releaſe in law*. But as to maki 
a debtor executor being a releaſe in law, Wentworth ſays, 
« yet doubtleſs (methinks) ſuch a debtor made executor 
ſhould hold himſelf reſtrained in conſcience from taking 


F: Black. Com. 2 V. 503. © Black. Com. 2 V. 512. 
* * r Lev. 181. See more concerning this * Went. Off. Exec. 31, 32. 
in Page 217. * Ibid, 207. . 
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benefit thereof, if (the debt remitted) there ſhall want to 
fatisfy either debt or legacy of the teſtator ; and I doubt whe- 
ther a court of conſcience may not juſtly ſo order .- This 
now is not to be doubted, it being demonſtrated in a very late 


caſe, where two who were indebted to the teſtator in unequal 


fums were made executors, and it was held no releaſe of the 
debts, and that they were truſtees for the next of kin, as to 
the reſidue. | 


Tux caſe was, Goodinge, the teſtator, by will dated 10th 
June, 1783, gave to the defendant his brother Henry Good- 
inge 5001. and to his nephew, the defendent Henry Goodinge, 


Jun. 500). and appointed them executors, but made no diſ- 


poſition of the reſidue. He alſo wrote a letter to the nephew, 
in which, among other things, he referred him to certain 
letters in Chambers's Dictionary as worth looking for, and 
directed him to pay the plaintiff, Carey, 200l,—Henry Good- 
inge, the brother, was indebted to the teſtator 70001], and 
Henry Goodinge, Jun. was indebted to him 10001. at the 
time of his deceaſe. Upon ſearching the titles referred to in 
Chambers's Dictionary, bank-notes were found to a conſider- 
able amount. | 


THe bill was by the next of kin and prayed an account 
of the perſonal eſtate of the teſtator, and particularly of the. 
ſums in which the executors were indebted to him, and pay- 
ment of the ſame to the plaintiffs. For the defendants it 
was contended. Iſt. That the appointment of the brother 
and nephew executors is an extinguiſhment of the debt. 
This is clearly fo at law; and there is no caſe, in this court, 
where it has been held otherwiſe, except where there has 
beea a direct gift of the reſidue. That was the caſe, in Brown 
v. Sehwin, For. 240. and even there, lord Talbot ſpoke of it 
as an undecided point ; but there is no caſe where it has not 
been held an extinguiſhment againſt the next of kin.—2d. 
That, having (by this mean,) unequal legacies, and there 
being no diſpoſition of the reſidue, the defendants as execu- 
tors were entitled to it. Lord Chancellor faid, he thought it 
had been a ſcttled point in this court, that the appointment 
of the debtor executor, was no more than parting with the 
action: and declared it a truſt for the next of kin . 


Wi1rTH reſpect to making a married woman executrix, 
attention ſhould be had to the probity of the huſband ; as the 
wife in ſuch caſe cannot act alone, and if the huſband com- 

1 id. 31. m Carey v. Geedinge, 1799, 3 Bro- 

Cha. Rep. 110. : 
mit 
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mit a devaſtavit the wife will not be liable n. And previous 
to making an executor due attention ſhould be had to his 
probity, 'as well as his circumſtances, as great power de- 
volves on him on the teſtator's death, which is demonſtrated 
in various parts of this work, and ſhewn that the perſonal 
eſtate veſts in him immediately thereon ; ſo if the teſtator 
has money in the ſtocks or public funds the executor may in 

ral demand a transfer thereof into his own name or the 
name of any other perſon, and if refuſed compel ſuch transfer 
to be made by an action at law®; and where a reſidue was 
ſpecifically given, it was held in a cafe before the court of 
chancery in 1791, that the bank had no right to reſtrain the 
executors from transferring the funds. In this caſe the bank 
in their bill inſiſted upon its having been their cuſtom, ever 
ſince the inſtitution of the bank, that where any ſhare or inter- 
eſt in the funds transferrable at the bank, is, ſpecifically be- 
queathed to one or more legatee or legatees, and no truſtee 
or truſtees are appointed, to permit the intereſt ſo bequeathed. 
to be transferred to the legatee or legatees only, and to no 


other perſon or perſons; and where any truſtee or truſtees are 


appointed, to ſuffer the intereſt to be transferred to the truſ- 
tees only, but not to permit them to ſell or transfer the ſame 
to any other perſon than the legatee or legatees beneficially 
intereſted therein; and therefore prayed an injunction to re- 
ſtrain the deſendants the executors from procetding at law. 


For the bank it was argued that, where there are no 
truſtees appointed, ſtill the bank muſt enter the whole will ?, 
and muſt, conſequently, ſee to the diſpoſition of the property 
as co-truſtees, or as a check upon the other truſtees. 
That though the bank may not be liable in caſe of a 
miſapplication, yet the bank have a right to the com- 
mon privilege. of truſtees, to have the truſts admi- 
niſtered by this court, which is the proper and peculiar 
characteriſtic of its juriſdiction. —For the defendants, it was 
argued that how proper ſoever the practice of the bank might 
be in the caſe of a ſpecific legacy of ſtock, it was not fo in 
: j 


5 Benyon v. Collins, 1788. 2 Pro, 


Cha. Rep. 323. | 


Traders and Conveyancer's Guide 


and Guard, CMA. XI. 


* -Þ When the probate of the will is de- 
pofited at the bank, the bank uſually 
cauſes ſo much thereof as relate to the 
teſtator's intereſt in the ſtocks to be en- 


tered in the proper offices, (according 
to the acts of parliament) and ſubject 
the ſame to the uſes of the will, by 
cauſing entries to be made in the te- 
ſpective transfer books. Trader's and 
Conveyancer s Guide and Guard, CHAT. 
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the caſe of a reſidue ; and, in this caſe, it was a ſimple reſidue 
of a perſonal eſtate, which muſt neceſſarily veſt in the execu- 
tor, for payment of debts and other neceſſary purpoſes. In 
the caſe even of ſpecific legacies, and of terms of years, they 
do not veſt in the legatees till after the aſſent of the executor, 
who may want them for the payment of debts ; till the aſſent 
of the executor the legatees of a bond cannot diſcharge it. 
This is like any other ſpecific legacy; and the defendants are 
therefore entitled to call upon the bank for a transfer. 

Loxn CHANCELLOR acceded to this idea of the reſidue, 
in the preſent caſe, being like a ſpecihc legacy, and requiring 
the aſſent of the executor, that the act of parliament givi 
a power to deviſe, and treating it as perſonal property it m 
be ſubject to all the incidents of a gift of perſonal property ; 
and, therefore that the bank muſt permit a transfer of the ſtock : 
and diſſol ved the injunction 1, 

HENCE may be perceived that the bank are very vigilant 
in taking care to preſerve the property of individuals be- 
queathed by will as far as enabled fo to do, but that they can- 
not preſerve the ſame by witholding a transfer thereof unleſs 
empowered by the will; wherefore it behoves teſtators to be 
careful to bequeath in ſuch manner as to veſt ſufficient au- 
thority in the bank for reſtraining a transfer into the names 
of others than thoſe deſigned to hold and enjoy the property 
bequeathed ; as thereby misfortunes that have too often hap- 
pened may he ſufficiently guarded againſt. 

One inſtance of thoſe misfortunes and which has _ 
happened we ſhall here relate. —John Shakeſhaft, by will, 
left 2000l. 3 per cent bank annuities, to his executors after- 
named in truft ta pay the dividends to Ann Shakeſhaft his 
wife, for life, afterwards to George Shakeſhaft, his ſon for 
life, and after his death the principal to be equally divided 
among his children at twenty-one, but if they all died under 
that age, then to be divided among all the children of his 
brother Richard Shakeſhaft; and he appointed Samuel 
Kempſon and Richard Shakeſhaft executors.-Soon after 
his death, viz. in 1782, the two executors joined in ſellin 
out this ſum of 20001, 3 per cents. and Kempſon permitt 
Richard Shakeſhaft, to take it to his own uſe, upon giving 
undertaking in writing to replace it upon demand; an 
Richard Shakeſhaft continued to pay the amount of the di- 
vidends upon the ſtocks fold out to Ann the widow till his 
death, in 1790, when he died inſolvent, and then the tranſaction 
of the ſale of the ſtock was diſcovered. In December 1790, 


4 Bank of England v. Meffatt, 1791. 2 Bro, Cha, Rep. 260, Trader's and 
\Copreyancer's Guide and Guard, Cnar, XI. K 
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Kempſon became a bankrupt. In conſequence of which 
George Shakeſhaft, the ſon before mentioned, petitions the 
lord chancellor to be at liberty to prove under Kempſon's 
commiſſion, on behalf of himſelf and the other parties inte- 
reſted in the 2000l. bank annuities, which was oppoſed by 
the aſſignees of Kempſon ; but his lordſhip ordered. that the 
petitioner ſhould be at liberty to prove, and directed the aſſignees 


to pay the dividends into the bank, ſubject to further orders”. 


IF a creditor of the teſtator is intended to have a legacy 
bequeathed to him, care ſhould be taken in being explicit; 
as it is an eſtabliſhed rule, that a legacy given by a debtor to 
his creditor which is equal or greater than the debt, ſhall be 
preſumed to be intended in ſatisfaction of the debt; yet this 
rule, although acknowledged to be fully eſtabliſhed, being 


thought a ſtrict rule, in ſome late caſes a diſſatisfaction has 


been expreſſed with regard to the principle upon which it pro- 
ceeds, and the court has been anxious to collect from the 
will circumſtances to rebut the preſumption ; and where the 
payment of debts hath been particularly mentioned in the 
will, the preſumption of the teſtator's intention, that the le- 
gacy given ſhould be in ſatisfaction of the debt, hath been 
taken away, and the creditor decreed both debt and legacy *. 
So where the legacy hath not been equally beneficial with the 
debt in ſome particular, .(although it may have been more ſo 
in another) as in time of payment, or in point of certainty *. 

WHERE a debtor makes his creditor and another perſon 
executors, and the creditor neither proves the will nor acts as 
executor, he may maintain an action againſt the other for his 
demand on the teſtator *. | 


FoRMERLY it was a ſettled notion, that where there was no 
reſiduary legatee appointed by the will, the ſurplus or reſiduum 
devolved to the executor's own uſe, by virtue of the executor- 
ſhip. But now there is this reſtriction, that although where 
the executor has no legacy at all, the reſiduum ſhall in general 
be his own, yet wherever there is a ſufficiency on the face of 
a will (by means of a competent legacy or otherwiſe) to im- 


ply that the teſtator intended his executor ſhould not have the 


reſidue, the undeviſed ſurplus of the eſtate ſhall go to the 


next of kin; the executof then ſtanding upon exactly the 


ſame footing as an adminiſtrator, who by the ſtatute 22 & 23 
Car. II. c. 10. muſt make diſtribution thereof to the in- 
Ex parte Shakeſhaft, January, 1791, * 1 P, Will. 410. u. 4 Edit. 


3 Bro. Cha. Rep. 197. Trader's and Con- " Ranvlinſon v. Shaw, Hill. 30 Geo. 
veyancer's Guide and Guard, CMA r. XI. III. 3 Durnf. & Eaſt. Rep. 557. 
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teſtate's next of kin *; and for making this diſtribution it ay 
be obſerved that an executor is compellable thereto by the 
court of chancery ; where, it has been determined, that, 
if there be no kindred, the executor ſhall ſtand truſtee * the 
crown, to whom the undeviſed ſurplus ſhall go*, as in the caſe 
of a perſon dying wholly inteſtate, mentioned in the former 
part of this work * Much __— having been with reſpe& 
to executors claiming the undeviſed ſurplus, we ſhall treat 
more largely hereon under a ſubſequent head, = 


THERE are very few perſons but may be deviſees, or lega- 
tees, and take either real or perſonal eſtate by deviſe ; the lat- 
ter of which, on the teſtator's death, veſts in the executor, and 
cannot be taken without his conſent ©, he being the perſon to 
anſwer the teſtator's creditors ; but with the foi mer an execu- 
tor, as ſuch, has no more concern than an adminiſtrator here- 
tofore mentioned ©; for, on the teſtator's death, the real eſtate 
immediately veſts in the deviſee, or perſon to whom t 15 de- 
viſede; whereby formerly great inconveniences aroſe, as 
creditors by bond and other ſpecialties were defrauded of their 
ſecurities, not having a remedy againſt the dev:{e of their 
debtor ; to obviate which the ſtatute 3 W. & M. c. 14. was 
made, and thereby the deviſe, as againſt ſuch creditors, is 
deemed void, and they are enabled to maintain their actions 
Jointly againſt both the heir and deviſee, as has been ſnewn . 


A MARRIED woman, or, as the law terms her, a feme-co- 
vert, although ſhe cannot be a grantee to her huſband, as a 
man cannot grant any thing by deed to his wife, or enter into 
a covenant with her; for that would be to ſuppoſe her ſeparate 
exiſtence ; but a woman may be attorney for her huſband, as 
that implies no ſeparation z and an huſband may bequeath any 
thing to his wife by will; for that cannot take effect till the 
coverture is determined by death k. 8 


An infant in ventte ſa mere, or in the mother's womb, is 
ſuppoſed in law to be born for many purpoſes. It is capable 
of having a legacy, or a ſurrender of a copyhold eſtate made 
to it. It may have a guardian aſſigned to it, and it is 


* Black. Com. 2 V. 514. © Black, Com, 2 V. 512. 
V Page 63. | 4 Page 86. A 
* Middleton and Sjicer, H. 1783. © Co. Litt. 111. 
1 Brown's Cha. R-p, 201. 5 f Page 93. 
4 Page 84, 
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enabled to have an eſtate limited to its uſe, and to take 
afterwards by ſuch limitation as if it were then actually born; 
and if a deviſe is to children and grandchildren living at the 
time of the teſtator's death, a child in the mother's womb 
might in ſuch caſe be fo far regarded as to be looked upon 
as living, and will have the fame ſhare as any child born 
before the teſtator's death. And where the teſtatrix gave her 
real eſtate to truſtees, upon truſt to permit her nephew, J. C. 
to receive the rents and profits for his life, and after his death 
to ſel! the eſtate, and divide the money amongſt all and eve 
the child and children of J. C. at the age of twenty-one ; alſo 
gave her perſonal eſtate to the ſame truſtees, in truſt, to divide 
the fame amongſt all the children of her faid nephew at 
twenty-one, and directed her nephew to maintain the chil- 
dren out of the rents and profits, and gave the truſtees 
power to apply any part of the intereſt of the perſonal eſtate, 
for the maintenance of the children.—The queſtion was, 
whether the plaintiff, a child born after the death of the teſta- 
trix, was entitled to a ſhare of her eftate : all the other per- 
ſons were born before the making the will.-The Maſter 
of the Rolls held the plaintiff to be entitled to a ſhare with 
the other children i. | 

YET in a later cafe it was faid, that this ſeems a very 
ſtrained determination; and where the teſtator deviſed to 
truſtees, and directed the yearly ſum of 100l. of the rents and 
intereſt of reſidue to be paid and applied by them unto each 
of his two daughters, S. A. and D. K. during their lives, and 
the reſidue of the rents and intereſt, for the maintenance and 
education of all the children of his faid two daughters, S. A. 
and D. K. ſhare and ſhare alike, until the guns 7 
of the ſaid grandchildren ſhould attain twenty-one, and in 
caſe of the death of any of them before the youngeſt ſhould 
attain twenty-one, who ſhould have been married, and who 
ſhould have at his or her deceaſe a child or children, then teſ- 
tator directed, that ſuch child or children ſhould be entitled 
to the ſame ſhare which their deceaſed parents would have re- 
ceived, in caſe they had reſpectively lived till the youngeſt of 
ſuch child or children ſhould have attained twenty-one, ; and 
when ſuch youngeſt child ſhould have attained twenty-one, 
then teſtator gave one full and proportionable ſhare of the 
capital thereof, to the proper uſe of ſuch his ſaid grandchildren 
as ſhould be then living, and the child or children of ſuch as 
{hould be dead. E 


> 4 Burn's Ecclef, Law, 146, " Congreve v. Congreve, 1781, 1 Bro. 
Cha, Rep. 530. 
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D. K. at the death of the teſtator, had ſix children ; after 
his death ſhe had another child; and 8. A. had four children, 
but, after his death had two other. —The queſtion was, whe- 
ther the children of teſtator's daughters, born at the time of 
his deceaſe, were to take label of thoſe born after his 
death, or they were all entitld  - 


Lon Dp CHANCELLOR faid, when the gift was general, it 
was always confined to the death of the teſtator; where there 
is a gift for life, or the diſtribution is poſtponed to a future 
time, then the .children born during the life, or before that 
time, are let in. Congreve v. Congreve ſeems a very ſtrained 
determination; becauſe when the firſt child attained twenty- 
one, the diviſion muſt be made. His lordſhip finally deter- 
mined in favour of the children alive at the deceaſe of the 
teſtator *, | Bo et . 


WHAT has been here mentioned concerning children, 
muſt be underſtood with reſpect to legitimate children, and 
not of baſtards, heretofore deſcribed!; for a deviſe to thoſe 
in the mother's womb, or before born, is void a. Vet, if a 
baſtard is born at the time of making the will, whereby either 
real or perſonal eſtate is given to him, he is capable of tak- 
ing the ſame; but it is ſafe to deſcribe a baſtard, in the will, 
as the natural ſon or daughter of A. B. [his mother}, eſpe- 
cially if he be a tender infant, that has not got a name by re- 

utation. Aliens are not capable of holdin lands, as has 
520 uM been mentioned; and, with ref} to ſome per- 
ſons incapable of taking a legacy, mention will be made un- 
der a ſubſequent head, in treating on legacies | 


HavinG thus conſidered thoſe propoſitions, we ſhall now 
proceed to conſider the manner of bequeathing to married 
women and infants, and of appointing guardians : conditions 
not to trouble executors, and for preventing indiſcreet mar- 
riages. . | : 8 ho: 4 £065.08 

WHEN any eſtate or effects is intended for a married 
woman, it is generally deviſed or bequeathed to ſome perſon 
in truſt for her, or to be for her ſole and ſeparate uſe, with 
directions that her receipt alone ſhall be a fufficient diſcharge 
for the ſame; as thereby to prevent what is given being 
ſubject to the huſband's control. If any real eſtate is 


k Hughes v. Hug bet, Auguſt, 1791, * Gilb. on Wills, 161, 
3 Bro. Cha. Rep. 352. 5 » Page 234. 
i Page Tg. .. © SOS 
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devifed to her in fee- ſimple, and without any reſtriction, 
it immediately veſts in her on the teſtator's death, and wil! 
have the ſame effect as to the huſband's curteſy and being 
conveyed by virtue of a fine as heretofore ſhewn *. And if any 
legacy or perſonal eſtate is given to a married woman abſo- 
lutely without any reſtriction, it will be as if the ſame were 
given to the huſband, as we ſhall ſee under a ſubſequent head, 
where further mention will be made concerning bequeſts to 
married women .- When any real eſtate is intended for an 
infant, it is uſual to deviſe it to ſome perſon or perſons in 
truſt for him till he attain twenty-one years of age, with 
directions to the truſtees how to manage the fame in the in- 
terim. So with reſpe& to any legacy or perſonal eſtate that 
may be bequeathed to an infant; for the law will not truſt an 
infant with any real eſtate; and as to legacies or perſonal 
eſtate, where the teſtator has not taken neceſſary care to pre- 
ſerve it for an infant, the courts wherein legacies are to be 
ſued for, when applied to, are not negligent in taking the ut- 
moſt care for the benefit of infants 9; the expence of which 
application may be ſaved by due care being taken in making 
the will. Truſtees named in the will may alſo be appointed 
guardians by any father, who, we have ſeen, hath power , 
to diſpoſe of the cuſtody of his children * ; and the fame, or 
ſuch others as the teſtator ſhall chooſe, may be made execu- 
tors. | | 


THERE is no decided caſe that guardians can be appointed 
for a child, by a ſtranger, during the life of the parent. If 
ſuch be ſo appointed and it be laid before the court of chan- 
cery how the child is diſpoſed of, the court will take care 
that the child ſhall be educated according to his expecta- 
tions“. But where a father by his will named guardians 
for his natural child. On petition that the ſame might be 
appointed by the court, and they appearing in court and con- 
ſenting to accept ſuch guardianſhip, the maſter of the rolls 
thought there was no neceſſity to refer it to the maſter, to 


Page 94—96. The huſband being Guard,” CAT. VIII. and in Cuar. 
entitled to the rents and profits of the IX. what ſettlement will ſecure the wife 
wife's real eſtate during her life, and to againſt the claim of her huſband's credi- 
hold the ſame as tenant by curteſy after tors, 
her death; in caſe he becomes a bank= ® Page 247, 248. 
rupt, ſuch intereſt as he bad in the eſtate 1 See page 245, 246, 247. 
will be aſſignable by the commiſſioners Page 102, | 
to the aſſignees for his creditor's 3 as * Powel v. Cleaver, 1789. 2 Bro, Cha 
ſhewn in our work entitled “The Tra- Rep. 500, 510, 
der's and Conveyancer's Guide and 
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approve-of proper perſons to be guardians, the father having 
named them by his will, though, ſtrictly ſpeaking, he could 
not appoint . guardians to his natural child. And 
his honour made the order accordingly*. And the fame had 
been done by the lord chancellor in the year 1788 *. 


In default of the father's appointing a guardian, infants at 
fourteen years of age, whether male or female, may chooſe 
their own guardian ; and for the perſonal eſtate, the ordinary 
uſually aſſigns him, but for the real eſtate, it is the province 
of the lord chancellor to affign a guardian. The power and 
reciprocal duty of guardian and infant, who is termed in law 
the ward, during the continuance of the guardianſhip, are 
the ſame as that of father and child ; and the infant cannot be 
ſued, but under the protection, and joining the name of his 
guardian, he being to defend him againſt all attacks, as well 
dy law as otherwiſe; and when the infant comes of age, 
mult give him an account of all that he hath tranſacted on 
his behalf, and anſwer for all loſſes occaſioned by his wilful 
delay or negligence. But an infant is allowed to ſue either 
by his guardian or prochein amy, that is, his next friend, who 
may be any perſon that will undertake his cauſe*; and it 
frequently happens that an infant inſtitutes a ſuit in equi 
againſt a fraudulent guardian, who, if he hath abuſed his 
truſt, the court will check and puniſh, and ſometimes pro- 
ceed to the removal of him, and appoint another in his ſtead. 
To prevent diſagrecable conteſts with young gentlemen, 

it has become a practice with many guardians, of large eſtates 
eſpecially, to indemnify themſelves by applying to the court 
of chancery, acting under its direction, and accounting an- 
nually before the officers of that court”. 


As to conditions not to trouble executors, if a legacy is 
given on condition not to diſpute the will, and the legatee 
commences a ſuit whereby he diſputes the validity of the 
will, this is no forſeiture of the legacy, if there was juſti- 
fable cauſe of conteſting it?. And even though there is 
no probable cauſe, yet where a legatee, or other perſon in- 
tereſted, hath a right to ſee the will proved in ſolemn form, 


© Ward v. St. Paul, 1789. Ih;d. 883. Y Black. Com. 1 V. 463. 


0 Peckbam v. Peciham, Lid. 584. Z 3 New. Abr. 479. 
Co. Litt. 135. n. 1. 13 edit. * The manner thereof, ſee in p. 211. 
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his making uſe of the = cannot, as it ſeems, be deemed 
a diſturbance. The teſtator gives to B a legacy, on pain 
of forfeiture of it, in caſe he ſhould give his wite, whom 
he made executrix, any trouble in relation to his eſtate ; 
B brings his bill againſt the wife, for which there was very 
little colour, and amongſt other things demands his legacy. 
The chancellor was of opinion that the ſuit was very frivolous, 
but would not declare the legacy forfeited ®. But in a caſe 
where a perſon by his will gave a legacy to his daughter, 
provided that if ſhe or her huſband refuſed to give releaſe, or 
ſhould put the executor to any trouble, the ſame ſhould go 
over to her ſiſter's children. The daughter and her huſ- 


band, being within the city of London, ſue for her orphan- 


age part. It was decreed that the legacy was forfeited ; for 
hewever it might have been conſtrued to be only in terrorem, 
yet being deviſed over, and by that means a right to this le- 
gacy being veſted in a third perſon, a court of equity could 
not deveſt it or call it back again *. 


GENERALLY, by the eccleſiaſtical law, all conditions 
againſt the liberty of marriage are unlawful, as being a 
reſtraint on the natural liberty of mankind, and an hindrance 
to the propagation of the ſpecies ; and if the condition be, 
that the legatee marry according to the appointment, ar- 
bitrament, or conſent of ſome other perſon, it is rejected as 
unlawful. But if the conditions are only ſuch as whereby 
marriage is not abſolutely prohibited, but only in part re- 
ſtrained, as in reſpect of time, place, or perſon, then ſuch 
conditions are not abſolutely rejected :; as for inſtance, where 
the condition is not to marry before the age of twenty-one 
years ; but if it is continued to an unreaſonable length of 
time, it is othewiſe. So if the condition be not to marry a 
particular perſon, or a widow, or one of any particular 
place, it is to be performed f. 


In the temporal courts, the diſtinction ſeems. generally to 
have been where the legacy is deviſed over to another, and 
where it is not deviſed over. In the former caſe it hath been 
held that the reſtraint ſhall be good, ſo as the legacy ſhall 
not be due, unleſs the condition be performed ; but in the 
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latter caſe, where there is no deviſe over, it hath been held 
that the proviſo or condition is only in terrorem, to make the 
perſon careful, but not to defeat the legacy d. Yet here 
there is a diſtinction between its being charged on real eſtate 
and where it is not; as if à legacy be given to a woman 
upon this condition, that ſhe marry with the conſent of-a 
third perſon, who, as it may be a parent, guardian, truſtee, 
or executor, and the legacy be to be raiſed out of a real eſtate 
in this caſe, if ſhe marry without ſuch conſent, although 
there is no deviſe over, ſhe ſhall not have it?. But if it is 
a mere perſonal legacy, payable out of the perſonal eſtate, 
and there be no deviſe over, in cafe ſhe marry without ſuch 
conſent, ſhe will be entitled to it, unlefs there be a devife 
over ; and if there be it ſhall go to whom it is ſo deviſed, and 
the will loſe it ©. The reaſon of this diſtinction is, becauſe the 
temporal courts, where the legacy is merely perſonal, and 
only a charge on the perſonal eſtate, follow the rule of the 
eccleſiaſtical courts, which hath juriſdiction as to the perſon- 
alty; but where it is charged on real eſtate, of which the 
eccleſiaſtical court hath no juriſdiction, they follow the rule 
of the common law courts. 


A coNnD1T10N annexed to a legacy, that the legatee hal 
marry with conſent of her mother, is a valid condition; and 
upon marriage without ſuch conſent ſhall go to. the mother, 
under a pift of a general reſidue. The caſe was as ſtated 


dy the lord chancellor, who, in delivering his opinion faid, 


the teſtator makes four bequeſts to his daughter, a contin- 
gent intereſt in 500ol. the 10, oool. South-ſea annuities in 
queſtion, the freeholds, and the river Lee bonds, all upon her 
living to twenty-one married or unmarried. If ſhe dies be- 
fore, the 1t, 3d, and 4th take no place, Yet the intereſt of 
the fourth is to be paid to her ſeparate uſe during infancy, 
notwithſtanding her coverture. The 2d bequeſt may take 
place before twenty-one, by marriage with conſent of her 
mother. I ſuſpect that the teſtator has failed of expreſſing 
his full intention concerning the 10,0001. He gave it to his 
daughter on a double contingency : he ſeems to have meant 
it for the mother, on failure of them. But he hath piven it 
over to her alſo, on another double contingency, the death of 


the daughter before twenty-one, and unmarried. 


» Cha. Ca, 1 Vern. 20. 4 Reyniſh and Martin, 4 Atk. 330. 
© Pulling and Reddy, 1 Wilſon's Rep, Hemmings and Munkley, # Bro. Cha. 
21. Rep. 303. | 
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ABovT the middle of the preſent century, doubts arofe 
which divided the opinions of the firſt men of the age. The 
difficulty ſeems to have been in reconciling the caſes. The 
prevailing opinion was, that deviſees of lands ſhould follow 
the rules of the common law; and legacies of money, the 
rules of the canon law. The queſtion remains — 
what is the nature and extent of the rule. An injunction to 
aſk conſent is lawful, as not reſtraining marriage generally. 
A condition that a widow ſhall not marry is not unlawful. 
An annuity during widowhood—a condition to marry, or not 
to marry, Titius, is A condition preſcribing due ce- 
remonies and place of marriage is good ſtill more is a con- 
dition good which only limits the time to twenty-one, or any 
other reaſonable age, provided it be not uſed evaſively, as a 
cover intended to reſtrain marriage generally. 

IT is agreed on all hands that (however reſtrictive of mar- 
riage) when the legacy is given over to other uſes, the teſta- 
tor ſhall be deemed to regard thoſe uſes. I am of opinion 
that the daughter, having married at eighteen, improvidently 
(as far as appears) and againſt the anxious conſent of the mo- 
ther, never came under the deſcription to which the gift of 
the 10,0001. South-ſea annuities was attached; it is there- 
fore void and part of the reſidue ©, 

THvs having proceeded, we come now to the two laſt 
propoſitions under the head of making the will, v:z, the gift 
in caſe of death, and the nuncupative or verbal will. 

A GIFT IN CASE OF DEATH, which is called donatis 
eauſa mortis, is, when a perſon in his laſt ſickneſs, appre- 
hending his diſſolution near, delivers, or cauſes to be de- 
livered to another the poſſeſſion of any perſonal goods, (under 
which haye been included bonds, and bills drawn by the de- 
ceaſed upon his banker) to keep in caſe of his deceaſe. This 
gift is accompanied with this implied truit, that, if the donar 
lives, the property thereof ſhall revert to himſelf, being only 
. in contemplation of death. Such gift, if the donor 

ies, need not the aſſent of his executor: yet it ſhall not 
prevail againſt creditors ; for being given in caſe of the 
donor's death, and in nature of a legacy, it would be frau- 
dulent as againſt creditors d. In every ſuch gift there muſt be 


a delivery made by the party; and nothing can operate as 


ſuch, without having been delivered in the teſtator's life-time, 


* Fcote v. Tyler, 1788. 2 Bro, Cha, 154 
Rep. 431 Þ 3 P. Will. 406. 
Black. Com. 2 v. $14, 
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by him or his order:. Where a man by will diſpoſed of per- 
fonal eſtate, and afterwards by parol gave 1001, bill to one to 
deliver over to his nephew, if the lms ſhould die of that 
fckneſs, it was held good *. So where the huſband upon 
his death-bed delivered to his wife a purſe of 100 guineas, 
bidding her apply it to no other uſe than her own ; and alſs 
drew a bill on his goldſmith, to pay her 1001. for mourn- 
In 5 . i . . 

W where a bond for 1001, was given by one Spackman 
to Sarah Baily, which Sarah Baily delivered to. the defendant, 


fſaying, in caſe I die, it is yours, and then you have ſome- 


thing. Sarah Baily died inteſtate, and her adminiſtrator 
brought a bill to have the bond delivered up. But by lord 
chancellor Hardwicke. This is a ſufficient donatio cauſa 
mortis to paſs the equitable intereſt of this bond upon the in- 
teſtate's death. The queſtion in this caſe was, whether the 
nature of the property was capable of being ſo given. His 
lordſhip held it might, as well as a ſpecific chattel; though 
no legal property paſſed thereby, nothing but the paper, a 
bond being evidence of a debt, and the intent being to give 
the debt, not the paper, he held it a good donation mortis 
cauſa, comparing it to the property which paſſed by aſſign- 
ment of a bond, which paſſed nothing in point of law, and 
the aſſignee muſt make uſe of the other's name for recovering 
on it®, my 

Bur in the caſe of Ward and Turner ®, (in which is col- 
lected all the law upon the ſubject of donations cauſa mortis, 
and particularly conſidered what ſhall be a ſufficient delivery 
of different kinds of property to give effect to ſuch dona- 
tions). It was held by lord Hardwicke, that a delivery of 
receipts for South Sea annuities was not ſufficient, (though 
there was ſtrong evidence of the intent ;) and that it could 
not be done without a transfer, or ſomething amounting to 
that ; and all the anxious proviſions of the ſtatute of frauds 
will ſignify nothing, if donations of ſtock, attended only by 
delivery of the paper, is allowed, It might be ſupported to the 
extent of any given value, and it would leave theſe things 
under the greateſt degree of uncertainty, and amount to a re- 
peal of that uſeful law as to all this part of the property of 
the ſubjects of this kingdom. Therefore, notwithſtahding 


i 4 p. Will, 357. m Sncl/grove v. Bally, 1744. 3 Atk. 
* Drury v. Smith, 1717. 1 P. Will. 214. . 


404. 1 1752. 2 Vezey, 431. 
! Lawſon and Lawſon, 1718. 1 P. 
Will 441, 
the 
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the ſtrong evidence of the intent, this gift of annuities is not 
ſufficiently made within the rules of authorities. And con- 
tidering how much of the perſonal eſtate of this kingdom is 
now veſted in ſtocks and funds, his lordſhip faid he was of 
opinion not carry it further. 

TEST ATOR by will, dated 16th April, 1779, appointed 
Edward Chapman and others executors, and gave them 30I. 
each ; and delivered the will to E. C. telling him there was 
ſomething in it for himſelf, that would reward him for the 
trouble he the teſtator had often given him, and for the extra 
trouble he would have in the execution of his will more than 
the other executors. With the will fo delivered, there was 
pinned a piece of paper, or note directed to Mr, Edward 
Chapman, in which was incloſed a bank-note value 501. 
The teſtator frequently afterwards had the will, with the 
paper pinned thereto, and the contents returned to him, and 
as often again delivered the will and paper to E. C. At the 
time he Jaſt delivered the will to E. C. which was in No- 
vember 1784, he ſaid he thought he had not done enough for 
him; and added, that he had doubled what was in the paper ; 
and ſometime after ſaid to E. C. Now I have made ano- 
ther will, the old will is of no uſe to me, but you muſt take 
care of it, by reaſon, you know, there is ſomething with it 
for yourſelf: as ſoon as I am dead open the paper and take it 
out.” The laſt time the teſtator re-delivered the will ta 
E. C. there was pinned to it a piece of paper directed, For 
Mr. Chapman 8th of November, 1784, and therein were 
eantained two bank-notes of 5ol. each. The teſtator by 
will, the 15th January 1785, appointed E. C. one of his 
executors, to whom he gave legacies of 5ol. each; E. C. alſo 
claimed 100l.— The matter having reported the examination 
of E. C, and ſubmitted it to the court, the principal matters 
of which are as abovementioned. —It was argued that this is 
a gift before the making of the will; therefore the teſtator, 
if he meant the notes to paſs, could have given them as a 
legacy; and it only appears from the evidence of Chapman. 
Lord Chancellor. —Being reported by the maſter, I think 
the gift good, as a donatio cauſa mortis e. | 

A NUXCUPATIVE OR VERBAL WILL, is, where the teſ- 
tator, without any writing, doth declare his will before 2 
ſufficient number of witneſſes, and this can extend only ta 
perſonal eſtate ; for no real eſtate can paſs by the will, unlets 


* Hill v. Chapman, 1-89. 2 Bro. Cha. Rep. 612, ; 
30 
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it is written and atteſted in ſuch manner as has lately been 
ſhewn. Thoſe verbal wills were formerly more in uſe than 
at preſent, when the art of writing is become more univer- 
fal ; and as they are liable to great impoſitions, and may 
occaſion many perjuries, the ſtatute 29 Car, II. c. 3. en- 
acts, 1. Thar no written will ſhall be revoked or altered by 
2 ſubſequent nuncupative one, except the fame be in the 
lifetime of the teſtator reduced to writing, and read over to 
him and approved; and unleſs the fame be proved to have 
been ſo done by the oath of three witneſſes at leaſt, who 


by the ſtatute of 4 & 5 Ann. c. 16, muſt be ſuch as are 


admiſſible upon trials at common law. 2. That no nuncu- 
pative will ſhall in any wiſe be good, where the eſtate be- 
queathed exceeds 3ol ; unleſs proved by three ſuch witneſſes 
preſent at the making thereof; and unleſs they or ſome of 
them were ſpecially required to bear witneſs thereto by the 
teſtator himſelf: and unleſs it was made in his laſt ſick- 
neſs, .in his own habitation or dwelling-houſe, or where he 
had been previouſly reſident ten days at the leaſt ; except he 
be ſurpriſed with ſickneſs on a journey, or from home, 
and dies without returning to his dwelling. 3. That no 
nuncupative will ſhall be proved by the witneſſes after fix 
months from the making, unleſs it were put in writing 


within fix days: nor ſhall it be proved till fourteen days 


after the death of the teſtatos, nor till proceſs hath firſt iſſued 
to call in the widow or next of kin to conteſt it if they think 
proper. 12 

HENCE we may perceive, this will extends only to 
perſonal eſtate: That the teſtamentary words by which it 
is to be made muſt be ſpoken with an intent to bequeath, 


not any. laoſe idle words in the ſick perſon's illneſs ; for he 


muſt require the by-ſtanders to bear witneſs of ſuch his in- 
tention : That it muſt be made at home, or among his fa- 
mily or friends, unleſs by unavoidably accident, to prevent 
impoſitions from ſtrangers ; and it muſt be in his 44% ſick- 
nefs, for if he recovers he may alter his diſpoſition, and 
has time to make a written will: That it muſt not be 
proved after fix months from the making, unleſs it were put 
in writing within fix days from that time ; nor yet too 
haftily 
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haſtily, as not until fourteen days after the teſtator's death, 


nor till legal notice hath been given to his widow or next of 


kin, 


Taz legiſlature having thus provided againſt any frauds in 


ſetting up nuncupative wills, by ſuch a numerous train of 
requiſites, that the thing itſelf has fallen into diſuſe, and 
hardly ever heard of, but in the only inſtance where favour 
ought to be ſhewn to it, when the teſtator is ſurpriſed by ſud- 
den and violent ſiekneſs p. 


CHAP. III. 
Of revoking the Will. 


HAT a man may alter and make void his will at plea- 


ſure, and although he may have made his laſt will and 


teſtament irrevocable in the ſtrongeſt words, he is at liberty 
to revoke it 4, moſt people ſeem appriſed of; but how a will 
may be revoked by acts in law and alteration of circum- 
ſtances, very few perſons have a juſt conception; and as ma- 
ny, after having made their will, have made alterations in 
their eſtate, and died without altering or republiſhing their 
will, and thereby left their eſtates and effects open to diſpute 
and litigation ; we ſhall here, after having attended to the 
ſtatute 29 Car II. point out various acts that may be done by 
a teſtator, ſo as to occaſion either a total or partial revocation 
of his will; and then make ſome cbſervations on the means 
whereby the revocation might be rectified, and on the nature 
and effect of a codicil, and the republication of a will; and 


conclude the head with ſhewing how, in various caſes, a 


perſon may die both teſtate and inteſtate, and thereby part of 


his eſtate be diſpoſed of by himſelf, and the other TR by 
the law. 


9 Black Com, 2 V. 501. q 8 Co. Rep. 82. 
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By ſtatute 29 Car. II. c. 3, it is enacted that no deviſe in 
writing of lands, tenements, or hereditaments, or any clauſe 
thereof, ſhall be revocable, otherwife than by ſome other will 
or codicil in writing, or other writing declaring the ſame, or 
by burning, cancelling, tearing, or obliterating the ſame by 
the teſtator himſelf, or in his preſence, and by his directions. 
and conſent ; but all deviſes and bequeſts of lands and tene- 
ments ſhall remain and continue in force until the ſame be 
burnt, cancelled, torn, or obliterated by the teſtator or by his 
directions in manner aforeſaid, or unleſs the fame be altered 
by ſome other will or codicil in writing, or other writing of 
the deviſor ſigned in the preſence of three or four witneſſes 
declaring the ſame. And that no will in writing concerning 
any goods, chattels, or perſonal eſtate, ſhall be repealed, nor 
ſhall any clauſe, deviſe, or bequeſt therein be altered or 
changed by any words or will by word of mouth only ; ex- 
cept the ſame be in the lifetime of the teſtator committed to 
writing, and after the writing thereof read to the teſtator 
and allowed by him, and proved to be ſo done, by three wit- 
neſles at the leaſt. | 

THAT a will may be effectual for paſſing lands, the ſame 
muſt be ſubſcribed by three witneſſes in the preſence of the 
teſtator, as was ſhewn in the preceding chapter *. So for 
revoking fuch a will within the words of the ſtatute, it muſt 
be by a will atteſted by three witneſſes, and ſubſcribed by 
them in the preſence of the teſtator v. A man makes 
his will duly executed and atteſted, and at the fame time in 
like manner executes a duplicate thereof. Sometime after, 
having a mind to change one of his truſtees, he orders his 
will to be written over again, without any variation whats 
ſoever from the firft, ſave only in the name of that truſtee. 
And when it was fo written over, he executes it in the pre- 
fence of three witneſſes, and the three, witneſſes fubſcribed 
their names, but not in his preſence. After this the teſtator 
cancels the duplicate, by tearing off the feal; and then dies. 
The queſtion was, whether this ſecond will not being good 
as a will to pals lands, ſhould yet be a revocation of the 
firſt; and if it ſhould not, whether the cancelling the other 


* Page 159, o Erclefton v. Speat, Carth. 81. 
ſhould 
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lhould be a revocation thereof within this ſtatute. And it 
was decreed, that neither the making the ſecond, nor the 
cancelling of the firſt, was a revocation thereof, though 
in the ſecond there was an expreſs clauſe that he did thereby 
revoke all former and other wills: wherein the lord chan- 
cellor took this diſtinction, that the ſecond was not intended 
barely a revocation of the firſt, ſo as to ſignify his intention 
of dying inteſtate ; but it was intended as an effectual will to 
paſs the lands to the perſons, and in the manner thereby de- 
viſed; and therefore if it was not good as a will to that pur- 
poſe, it was no revocation of the firſt ©, | 

Mr. Cox commenting on the caſe juſt now cited ſays, On 
the firſt head the act of cancelling was not ſufficiently proved, 
but — it is determined by this caſe as well as by Bartonſhaw 
v. Gilbert, Cowp. 49. (which fully recognizes the principles 
of Onions v. Tyrer), that the cancelling is in itſelf an equi- 
vocal act, and in order to operate as à revocation, muſt be 
done animo revocandi [with intention of revoking]. On the 
ſecond head, with reſpe& to revocation by ſubſequent deviſe, 
it is neceſſary that the ſecond will ſhould expreſsly revoke 
or be clearly incompatible with the firſt deviſe, quaad [as to] 
the particular ſubjef matter of ſuch deviſe, for no ſubſequent 
deviſe will revoke a prior one unleſs it apply to the ſame 
ſubjet matter. Harwood v. Goodright. It is alſo neceſſary 
that the ſecond will ſhould be ſubſiſting and effective at the time 
of the death of the teſtator. If therefore it be not executed 
according to the ſtatute of frauds, it is not ective, and it is as 
if no ſecond will had exiſted, as in the preſent caſe of 
Onions v. Tyrer, (and yet a deviſe of lands void in reſpect to 
the 5 of the deviſee to take, ſhall revoke a former de- 
viſe. So ſhall a ſubſequent grant to a perſon incapable of 
taking.) So, if the ſecond will be effectively cancelled in the 
life-time of the teſtator, the firſt will ſhall operate as if no 
other had exiſted, for it is the only will /ub//?ing at the teſta- 
tor's death 4. ; 

As CONCERNING acts that may be done by a teſtator fo 
as to occaſion either a total or partial revocation of his will, 
it ſhould be obſerved, that the above-mentioned ſtatute has 
not taken away revocations of laſt wills by acts in law; 
as if the teſtator ſhould afterwards make a feoffment or 


© Onions v. Tyrer, 1716, 1 P. Will, © 1 P. Will. 345. n. 4th Edit, 
743. | 
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land deviſed; and the eſtate mu 
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conveyance contrary to the will, or any other act inconſiſtent 
with it, but ſuch revocations remain as they were before the 
making this ſtatute :; and an alteration of circumſtances may 
be a revocation of a' will notwithſtanding this ſtatute, 
which does not extend to implied revocations ; as it hath 
been held, that, without an expreſs revocation, if a man 
who hath made his will afterwards marries and has a child, 
this is a preſumptive or implied revocation of his former will 
which he made in a ſtate of celibacy . From Brady, v. 
Cubitt, Doug. 30. (which collects the other caſes upon this 
ſubject) it appears that no change in the ſituation of a teſta- 
tor can amount to more than a preſumptive revocation of a 
deviſe of lands, and conſequently that evidence is admiſſible 
to rebut ſuch preſumption. — That a diſpoſition of the whole 
eſtate will be preſumptively revoked by a ſubſequent marriage 
and birth of a child. But quere, fays Mr. Cox, Whether 
either of thoſe circumſtances fingly, or only a partial diſpoſi- 
tion of the real property will raiſe the preſumption ®. 

W1rTH reſpe&t to real eſtate: By lord chancellor Hard- 
wicke : The general principle is, that, at the time of the deviſe, 
the deviſor muſt have a diſpoſing capacity, and an eſtate in the 

{f remain in the ſame plight and 
condition until his death: for the leaſt alteration by any act 
of his makes it a different eſtate, and ſhews a different inten- 
tion, and therefore is an actual revocation. Thus, if one ſeiſed 
in fee deviſes, then enfeofts, or conveys it to another to the 
uſe of himſelf in fee; though it is the old uſe that remains, 
yet it is a revocation, ere it is his own feoff- 
ment or deed. So of a bargain and ſale without inrolment. 
So if a man think himſelf tenant in fee, deviſes, and then, 
apprehending himſelf to be only tenant in tail, ſuffers a 
recovery with intent to confirm his will, it is a revocation. 
As to mortgages, they are exceptians out of the rule: at law 
a mortgage for years, and in equity a mortgage in fee, are 
revocations pro tanto, or for o much only; and the 


Carth. 81. 

f 1 Eq Caf. Abr. 413. 

& Gilb, on Wills, 99. Black. Com. 
2 V. 502, 

t 1 P. Will. 304 Note 4. 4th Edit. 

i A bargain. and ſale is a conveyance 
made by deed, whereby real eſtate may 
be conveyed as well as by dced of feoff- 


ment or leaſe and releaſe, mentioned p. 
116. Vet real eſtate will not paſs by 


- bargain and ſale, unleſs the deed be an 


indenture, and the ſame he inrotled with - 
in ſix months in one of the courts of 
Weſtminſter hall, or with the cuftos 
ro:ulorum of the county, as direfted by 
ſtatute 27 Hen, VIII. c. 6. 


reaſon 
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reaſon is, that a mortgage is only a ſecurity, and though it 
be a conveyance of a real eſtate, yet in this court it is a 
chattel intereſt only, and goes to the executor, and it gives 
no dower Mortgages 2 terms of years on the death 


of the mortgagee, the term and the right in equity to re- 


ceive the mortgage debt, veſt in the ſame perſon, viz. the 
executor or adminiſtrator. But, in caſes of mortgages in 
fee, the eſtate on the death of the mortgagee goes to the 
heir or deviſee, and the money is payable to his executor or 
adminiſtrator®, and muſt be paid by the heir, if he has the 
eſtate, as hath been ſhewn i.—lf lands are deviſed to one in 
fee, and afterwards mortgaged to the ſame deviſee, it is a 
revocation in toto, or in the whole, being inconſiſtent with 
the deviſe; though if the land be mortgaged to a ſtranger, 
it is otherwiſe*; for it hath been admitted to be a ſettled 
rule in chancery, that where a teſtator deviſes his lands in 
fee to one, and after mortgages it in fee to another, and then 
dies before the principal and intereſt is paid, this is not a 
total revocation of the will, but guoad the mortgage only, or 
as far as the mortgage, and the deviſee ſhall have the equity 
of redemption l. 


IF a man deviſes land, and then makes a feoffment or 
conveyance of it, and afterwards repurchaſes it, yet the will 
ſtands revoked by the feoffment, and the repurchaſe is no de- 
claration of the teſtator's mind to ſet it on foot again u. — Al- 
though a covenant or articles do not at law revoke a will, 
yet, if entered into for a valuable conſideration, amounting 
in equity to a conveyance, they muſt conſequently be an 
equitable reyocation of a will or any writing in nature there- 
of ®,—[f a man deviſes land to J. 8. — afterwards bar- 
gains and ſells it to another, though this be not inrolled with- 
in ſix months, according to the ſtatute, conſequently nothing 
can paſs to the bargainee, yet this is a revocation of the will ; 
becauſe here is a ſolemn act done, which plainly ſhews the 
intention of the teſtator to countermand the will, 


IF a man ſeiſed in fee deviſes to A. B. in fee, or for life, 
and afterwards makes a leaſe to C. D. for years, this even 
at law ſhall not be a revocation, but during the years: for 


© 5 New Abr. 527. 1 x Salk. 236. 258. 
| : mY Litt, 205. Note 1. Iz edit. m Gilb. on Wills, 101. 
age 49. n 2 P. Will. 624. 
* Prec. in Cha. 515, o Gilb, on Wills, ror 
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the teſtator's intent does not appear further than during the 
term of years v: and, where an huſband was poſſeſſed of a 
term for forty years, deviſed it to his wife, and afterwards 
leaſed the ſame land to another for twenty years, and died ; 
it was held that this leaſe was no revocation of the whole 
eſtate, but only during the twenty years, and that the wife 
ſhould have the reſidue by the deviſe 1. So, if a man ſeiſed of 
lands deviſes the fame in fee, or for life, and afterwards makes 
a leaſe thereof to another for years, it ſhall not be a revoca- 
tion but during the years: though, in caſe a perſon has de- 
viſed lands to one and his heirs, and afterwards leaſes the ſame 
to him for a certain term, to commence after the deviſor's 


death, this is a revocation of the whole eſtate". 


WHERE a man was ſeiſed of a leaſe for three lives, which 
he deviſed, and afterwards ſurrendered the old leaſe and took 
a new one to himſelf and his heirs for three lives, it was de- 
creed by lord chancellor King, that this renewal of the leaſe 
was a revocation of the will, as to this particular . So 
where a teſtator deviſed by his will a leaſehold eſtate, which 
he held under Magdalen College, and after the making of his 
will, before his death renews his leaſe, by ſurrendering the 
old one, and taking a new leaſe, it was determined by the 
lord chancellor that this was a revocation of the deviſe t. And 
thus it hath lately been determined where a leaſehold eſtate 
was ſpecifically given and ſurrendered. by the teſtator after 
having made his will v. And where teſtator held an eſtate 
for three lives, which he deviſed to his wife, and afterwards 
purchaſed the reverſion in fee of the lifehold eſtate, the pur- 
chaſing the fee was held a revocation, and the land thereby to 
deſcend upon the heir v. | 


Id caſe a fortune be given to a-child by the father, ſub— 
ſequent to the making of his will, wherein he had bequeathed 
her a portion, this ſhall be taken as a revocation of the 


legacy and will for ſo much*; as where a man by his will 


ave his four daughters 600]. a- piece, and afterwards married 
his eldeſt daughter to the plaintiff, and gave her 7001. por- 
tion. After that he makes a codicil, and gives 100l. a- 
picce to his unmarried daughters, and thereby ratifies and 


P 1 Roll's Abr. 6r6, u Hene and Medcraft, 1783. 1 Bro. 
4 Thid. Cha. Rep. 261, 

r Bid. :  V Galton v. Hancock, 2 Atk. 424. 

s 3 P. Will. 166, 170. x Prec. in Cha. 183. 


2 Atk. 593. 5 New Abr. 527, 
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confirms his will, and dies. The plaintiff preferred his bill 
for the legacy of 600l, given to his wife by the will. It 
was held by the maſter of the rolls, that the portion given 
by the teſtator in his life-time ſhould be intended in ſatisfac- 
tion of the legacy. And it was agreed to be the conſtant 
rule of the court of chancery, that where a legacy was 
given to a child, who afterwards, upon marriage or cther- 
wiſe, hath the like or greater ſum, it ſhould be intended 
in ſatis faction of the legacy, unlefs the teſtator ſhould declare 
his intent otherwiſe ; and it was ſaid the words of ratifying 
and confirming do not alter the caſe, though they amount to a 
new publication, being only words of form, and declaring 
nothing of the teſtator's intent in this matter ?. 

A PoRTION given after a legacy, ſhall not be a ſatiſ- 
faction of it, where it is expreſsly given in ſatisfaction of a 
different claim ; or where it is given abſolutely, and the le- 
gacies under limitations. Neither can a legacy be a ſatiſ- 
faction for a claim aliunde, i. e. from ſome other perſon, un- 
leſs clearly expreſſed to be ſo intended *. 

A PARENT paying a portion is preſumed to mean to per- 
form the gift of a legacy; unleſs there be a ſufficient evidence 
to repel the preſumption v. As where a father gave a ſum to 
his daughter, by will, and afterwards gave an equal ſum as a 
portion, it was preſumed to be an ademption. In this caſe 
the lord chancellor ſaid, the argument is, that the will is a 
diſtribution. of the teſtator's property among his children; 
and if he advances the portion to a child, the preſumption of 
law is, that the proviſion is ſatisfied, It is a preſumption ca- 
pable of being rebutted by evidence. With reſpect to the 
rule of law, I think, if neither the rule itſelf, or the mode 
of rebutting it, had ever prevailed, it would have been as 
wiſe; but, as it is, I muſt admit that ſuch a preſumption 
exiſts ; and though it is argued, teſtators may not know it, 
= I think, if there is ſuch a preſumption, the ſubject is, 

und to know it, 

WHERE a putative father gave a legacy of 1350l. and af- 
terward, in his life-time, gave loool. as a marriage portion; 
and after the marriage gave ſhe and her huſband 600l. it was 
held not a ſatisfaction of the legacy, a declaration of the 
father's being proved by parol is that he intended a 
further proviſion.— The lord chancellor ſaid, the old 


Lod and Hurſt, 2 Frem, Rep. d Elliſon v. Cookſon, 1788. 2 Bro, 


224+ Cha. Rep. 307. 
* Baugh v. Reed, 1790. 3 Bro. Elliſon v. Cookſon, at a re-hearing, 
Cha, Rep. 192. 1790. 3 Bro. Cha. Rep. 63. 
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rule of ſatisfaction was a rigid one. If I am to believe the 
only witneſs produced, the teſlator in the ſecond gift, did not 
mean to perform the whole purpoſe, therefore every other 
act of bounty will ſtand clear, and advancements to any amount, 
unleſs marked with the intent of being the ultimate bounty 
will ſtand unaffected. I do not reſt on the witneſs referring 
to an intention, in the father, to do more at his death, but that 
the teſtator did not in the gift expreſs any intention of ſatiſ- 
faction; therefore the gift by the will is not ſatisfied d. 
THERE is a difference where a legacy and portion are giv- 
en by a ſtranger and where the ſame are given by a parent; as 
where a legacy was given by a ſtranger to a female infant, the 
ſame was held not to be adeemed by his paying a marriage 
portion, and making other proviſions for her and her huſband. 
Lord chancellor. The word portion, although applied® in 
the caſe of a parent, ſhall not be fo applied to the gifts of other 
relations or friends: it has been determined not to extend to a 
grandfather. Whatever foundation there might be for the ori- 
ginal application of the rule, that the advancement of a parent 
ſhall not be a further gift, it is not now to be diſputed : but it 
1s obvious the intent of the teſtator is as often diſappointed as 
ſerved by it. Thoſe caſes ſtand on their own ground; this 
caſe is an attempt to make a friend's legacy ſatisfied by a ſub- 
ſequent advancement. There are caſes where a man may de- 
ſcribe himſelf fo, that the gift by the will, and that in his life- 
time, may be intended for the ſame purpoſe, but it muſt appear 
that he meant to put himſelf ; in loco parentis [in the place of a 
parent ;] for there are no caſes where it has been ſo held, if 
the ſecond gift appeared to be diverſo intuitu [with a different 
view.) I have gone through all the caſes, and it appears to be 
the reſult of them, that where a ſtranger gives a legacy by 
will, and afterwards gives a ſum without any evidence that it 
is intended for the ſame purpoſe, it is not taken for a ſatiſ- 
faction; to make it ſo, it muſt appear, at the time of the giſt, 
to be meant as an ademption of the legacy *. | 


4 Debeze v. Man, 1789. 2 Pro. Powd v. Cleawer, 1789. 2 Bro. 
Cha. Rep. 165. 59. Cha, Rep. 500, 
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CasEs wherein two legacies have been given by will to 
the ſame perſon, and he decreed to have only one, or both of 
them, have heretofore been mentioned, in treating on recon» 
ciling repugnant clauſes. And that a legacy may be adeem- 
ed by teſtator”: ſelling ſtock ſpecifically bequeathed, is here- 
after ſhewn in treating on ſpecific legacies 5, 


AND thus having proceeded concerning how a will, after 


being made, may be revoked in whole or in part, we come 
now to make ſome obſervation on what might be done for 
rectifying the revocation ; and as under ſome circumſtances 
this might be effectuated by a codicil, and in ſome caſes by 
— the will, we ſhall now advert to and treat on 
thoſe particulars, 

A coDICIL is a ſchedule or ſupplement to a will, or an 
addition made by the teſtator annexed to and to be taken as 
part of a teſtament ; being for its explanation or alteration, 
or to make ſome addition to, or ſubtraction from the former 
diſpoſitions of the teſtator b. An executor cannot regularly 
he appointed by a codicil, yet may be ſubſtituted, according 


to the will of the teſtator i. A man may make divers codi- 


cils, and the firſt is of equal force with the laſt, if not contra- 
dictory to each other; and herein they differ intirely in their 
nature from wills, for no man can die with two teſtaments, 
becauſe the latter doth always infringe the former, but a man 
may die with divers codicils, and the latter doth not hinder the 
former, unleſs they be contrary ®, 


WHEN a codicil is added to a will with intent to paſs any 


real eſtate, care ſhould be taken in uſing words ſufficient, 
whether it be for altering former diſpoſitions, or diſpoſing of 
erer purchaſed after the will was made; and the teſtator 
ould execute the codicil, in the ſame manner, and with the 
ſame number of witneſſes, as is requiſite to the executing an 
original will according to the ſtatute. So, if a will concerns 
only perſonal eſtate, and a codicil is added with intent to 
make any alteration, ſubſtraction, or addition, care ought to 
be taken in uſing words ſufficient for the purpoſe. Where 
there is time and opportunity for writing over the will afreſh, 
and thereby to make ſuch alteration as may be neceſſary, it 
is much more adviſable ſo to do, than to make alteration by 
a codicil, which will not only increaſe the expence of the pro- 
bate when the will comes to be proved, but perhaps require 38 
much, if not more nicety in framing than the will itſelt. 


f Page 157. i Swinb. 14. 
5 Page 235. | > Swinb, 15. 
Þ Godolphin's O. L. p. 1. c. 1. ſect. 3. 
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Wir reſpect to what will be a republication of a will of 
land, or real eſtate, by a codicil, under different circumſtances, 
appears to have been a ſubject of much litigation ; a variety 
of caſes pertaining thereto are collected and diſcuſſed in the 
caſe of the Attorney General v. Downing before the court of 
chancery in 1769<. And in a caſe before the court, where 
the teftator after having made his will renewed a prebendal 
leaſe and ſome years after having purchaſed another prebendal 
leaſe, he made a codicil to his will (which he declared was to 
be annexed to his will,) and thereby he gave the newly pur- 
chaſed eſtate to truſtees, to the ul of his daughter Mary for 
life, remainder to other uſes. On the queſtion, e- 
ther the renewed leaſe was not an ademption of the bequeſt, 
and if ſo, whether the codicil was a republication of the 
will ? It was argued that, in the Attorney General v. Downing, 
it was decided that a will was republiſhed by a codicil an- 
nexed to it, though the codici] related to ſubjects perfectly 
diſtinct from the will, and that a will of land would be re- 
publiſhed by a codicil relating wholly to perſonality, pro- 
vided it was atteſted by three witneſſes. Lord Chancellor. 
The ground of Lord Camden's opinion in the Attorney 
General v. Downing was, that where the teſtator annexes a 
codicil to his will, he treats them as one in/trument, and 
makes them ſo from that time. But, without entering into 
the queſtion of republication of wills of lands, I think that, in 
this caſe, where the teſtator ſpeaks of a codicil to be annexed 
to his will he ſpeaks again of his will, and, at leaſt, in caſe of 
perſonal eſtate, it amounts to a republication 4, * 


WHERE a man may have by him two or more wills, the 
latter whereof, as above mentioned, overthrows the former; 
but the republication of a former will revokes one of a latter 
date, and eſtabliſhes the firſt again®: ſo that what was be- 
fore rendered void, becomes valid by the new publication 
and if there are words contained therein ſufficient for 
paſſing or conveying ſuch eſtate as the .teſtator is -poſ- 
ſeſſed of at the time of the republication, to the perſon 
or perſons for whom the ſame is deſigned ; it may anſwer 
the purpoſe of making a new will ; but if the words con- 


© Reported in Amb, Rep. c71. cited, in arguing the caſe of Porvel v. 

4 Cyppin v. Fornyhouſe, 133, 2 Bro. Cleaver, 1789. But nothing was ſaid by 
Cha, Kep. 201. The ſme point was Lord Chancellor thereon. bid. 5 11, 513. 
git ned, ind divers cafes a!luding thereto © Black, Com. 2 V. 5c2, 
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tained therein are inſufficient, it will not be effectual; for the 
republication makes no alteration in the words of the will, 
and therefore can have no effect where the words are not 
ſufficient to convey the eſtate to the perſon or perſons for 
whom it is deſigned, — Where the will concerns real eſtate 
it is ſafe to republiſh it in a formal manner, as by the teſta- 
tor's taking it in his hand and declaring the fame to be his 
laſt will, in the preſence of three witneſſes; and then to make 
a memorandum thereof in writing at the bottom of the will, 
or if there ſhould not be room ſufficient, then in the margin 
or on the back thereof, which may be as follows, viz. 


WHEREAS I John Mills, the teſtator named in this will, 
have republiſhed the ſame, with an intent thereby to make void 
al! and every other will and wills at any time heretofore by me 
made, and to confirm and eſtabliſh this, which JI have declared 
to be my laſt will and teſtament, in the preſence of John Smith, 
Alice Smith, and Thomas Jones, who I have deſired te ſub- 


ſcribe their names as witneſſes hereto : and in witneſs whereof I 


the ſaid John Mills have hereunto ſubſcribed my name this 
day of „in the year of our Lord 17 


JohN MiLLs, 


Signed by the ſaid John Mills, in the 
preſence of us, who, at his requeſt, 
and in his preſence, have ſubſcribed 
our names as witneſſes to the above 
republication. 


JohN SmiTH. 
ALICE SMITH. 
THOMAS Joxks. 


Ir the will concern only perſonal eſtate, it will not be 
amiſs to uſe the ſame formality for republiſhing it, though 
more ſlender evidence will be ſufficient for the purpoſe. 
As to bequeſts and teſtaments of perſonal eſtate, and a 
deviſe affecting real eſtate, there is this diſtinction. The 
former will operate upon whatever the teſtator dies poſſeſſed 
of, whether he had it at the time of making his will or the 
ſame was afterwards acquired. The latter will operate only 
upon ſuch real eſtates as where the teſtator's at the time of 

executing 
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een and pang his will ; wherefore no real eſtate 
purchaſed afterwards will paſs under ſuch deviſe, unleſs ſub- 
ſequent to the purchaſe or contract the devifor republiſhes his 
will. So here, if a man having made his will, and thereb 

deviſed the whole of his eſtate and effects, and . 
purchaſes any real eſtate, and dies, without either republiſh- 
ing, or altering and re-executing his will, as directed b 

the ſtatute heretofore often mentioned, he may die bot 

teſtate and inteſtate, and his perſonal eſtate may be diſpoſed 
of by himſelf, and his after-purchaſed real eſtate by the law, 
or will deſcend to his heir at law: which circumſtance now 
leads us to ſhew, as was propoſed, how in various caſes a 
man may die both teſtate and inteſtate, and thereby part of 
— _ be diſpoſed of by himſelf, and the other part by 

e law. | 


THos caſes will be readily perceived, if we advert to 


what has been treated on under this and the next preceding 


head; as under the head of making the will, it was ſhewn 
that, if the teſtator by his will gives his heir at law no other 
eſtate than the law entitles him to, he will take by deſcent 
and not by the will; ſo, if there are not words in the will 
ſufficient for diſinheriting the heir at law, or if there is a 
defect in executing the will, as in ſigning or witneſſing it, 
whereby the ſame may be rendered invalid as to the real 
eſtate: and, if it be not in writing, but only nuncupati ve or 
verbal, which may be ſufficient for the teſtator's goods and 
chattels. In thoſe caſes a man having real and perſonal eſtate, 
and having made his will and died, may be ſaid to die both 
teſtate and inteſtate; inteſtate as to his real eſtate, which 
will deſcend to his heir at law in ſuch manner as heretofore 
ſhewn e, and teſtate as to his perſonal ; for here he may have 
a will ſufficient with reſpect to his goods and chattels. In 
like manner a man may die both teſtate and inteſtate where 
he has a will duly ſigned and witneſled, but has thereby diſ- 
poſed only of part of his real and perſonal eſtate, and not 
mentioned the reſt, or deviſed the reſidue to any one; in 
which caſe part of his real eſtate wilt defcend to his heir at 
law, and part of his perſonal be diſtributed in ſuch manner as 
was heretofore ſhewn f; unleſs it ſhould devolve to the exe. 
cutor under ſuch circumſtances as have been mentioned #, 


* Page 86—92. © Page 165. 
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UNDER this head of revoking the will, it may be perceived 
that a man, after having made his will, may die either wholly 
inteſtate, or part teſtate and part inteſtate ; as where he re- 
vokes his will ; which revocation may ariſe from a variety 
of cauſes, and be either expreſſed or implied; as if the teſ- 
tator cancels his will by tearing, obliterating, or burning it, 
which is an expreſs revocation ; ſo where, after having made 
his will, he marries and has a child; this is held a preſump- 
tive revocation ; and hereby, as well as by tearing, oblite- 
rating, or burning his will, he may die wholly inteſtate, both 
as to his real ons perſonal eſtate. Likewiſe implied revo- 
cations are, where the eſtate deviſed is altered after making 
the will ; as in caſe the teſtator afterwards conveys the ſame 
to another, even though it may be re-conveyed to him, yet 
the conveying it, is an implied revocation of his will, as to 
the eſtate conveyed by him. So if a man poſſeſſed of a 
leaſehold eſtate, and after having deviſed it ſurrenders his 
leaſe, and takes a new leaſe of his eſtate, this is an implied 
revocation of his will as to this particular, and if he dies be- 
fore republiſhing it, he may die both teſtate and inteſtate ; 
teſtate as to that part of his will which is unrevoked, and in- 
teſtate as to the part revoked ; ſo that one part of his eſtate 
may be diſpoſed of ea and the other left to the diſpo- 
ſition of the law. it may be in reſpect to other caſes that 
amount to implied revocations, 


THERE is another kind of inteſtacy, which may be where 
a man may have made his will in writing purſuant to what 
is required by the ſtatute of 29 Car. II. and thereby deviſed 
his real and perſonal eſtate, but hath not appointed any exe- 
cutor either expreſsly, or by words whereby the making of 
an executor may be implied; and in this cafe a man may 
alſo be ſaid to die both teſtate and inteſtate ; teſtate as to his 
real eſtate, and inteſtate as to his perſonal: yet here the 
law has no concern with the diſpoſal of either, adminiſtration 


being to be granted with the will annexed, which is to be 


the adminiſtrator's guide in diſpoſing of the perſonal eftate, 
in like manner as heretofore mentioned“; and as to the real 
eſtate, an executor, as ſuch, if appointed, has no concern 
therewith ; neither is the appointment of an executor. requi- 
ſite where the will concerns only real eſtate, and has no con- 
cern with goods or chattels, nor ought it in ſuch cafe to be 


proved in the ſpiritual court“. 


* Page 2. Cro. Cat. 296, 
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CiH'A P. IV. 
Of proving the Will. 


NDER this head we ſhall conſider what an executor 

may do before the will is proved, and the reaſon why 
it ſhould be proved, Whether it is prudent for the executor 
to take upon him the executorſhip, or to refuſe it ; the ad- 
vantage that may accrue by taking upon him the executor. 
ſhip; his right to the ſurplus. The detriment or loſs he may 
ſuſtain by taking upon him the executorſhip ; the effect of 
his joining with a co-executor in acquittance for money ; in 
what caſes executors ſhall pay intereſt for money, Then 
juft take notice of the will, which concerns both real and 


| Perſonal eſtate, or perſonal eſtate only; and where and by 
whom the probate thereof is to be granted; and proceed 


to ſhew how the will may be proved in common form, ar 
form of law, and the end and purpoſe of proving it either way. 
For proving it in common form; the power an executor has 
ſor compelling the ordinary to grant the probate, and what 
may obſtruct his obtaining the ſame; the form of the executor's 
oath previous to obtaining it, and the expence of obtaining it. 
— Caſes wherein adminiſtration muſt be granted with the will 
annexed, and the manner of thus granting it. The method 
of proving a will in chancery,——That a will is to be regiſ- 
tered if it concern real eſtate, or certain chattels real in the 
counties of York and Middleſex; and the manner and form 
of doing it. In what courts ſuits muſt be brought for proc- 
tors fees, and the manner of taxing their bills, 

BeFoRE letters of adminiſtration are ifſued, an adminiſt ra- 
for can do nothing, yet an executor may do many acts before 
he prove the will, as heretofore mentioned“: and the rea- 
fon of this is, that an executor derives his power from the 
will and not from the probate ; but the adminiſtrator owes 
kis entirely to the appointment of the ordinary. An 


® Pag. 2. 


executor, 
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executor, before the will be proved, may ſeize and take in- 
to his hands any of the goods of the teſtator. He may pay 
debts, receive debts, make acquittances and releaſes of debts 
due to the teſtator, and take releaſes and acquittances of debts 
owing by the teſtator; and if before the will be proved, the 
day occur for payment upon bond made by or to the teſtator, 
payment muſt be made to or by the executor though no will 
be proved, upon the like pain of forfeiture as if the will 
were proved. Alſo, an executor may, before probate, ſell 


or give away any of the goods or chattels of the teſtator . 


And the executor, ſor goods of the teſtator taken from him, 
or a treſpaſs done upon the leaſe land, or a diſtraining or im- 
pounding of goods or cattle, may maintain, before the will 
de proved, actions of diſtreſs, or replevin, or detinue ; for 
theſe actions ariſe upon the executor's own poſſeſſion. But 
before the proving of a will, an executor cannot maintain a 
ſuit or action of debt, or the like ; and the reaſon is, for that 
therein he muſt ſhew forth the will, proved under the ſeal of 
the ordinary, And fo it ſeems it muſt be, if he bring any 
action for treſpaſs done, or goods taken in the teſtator's life. 
time, ſo as the teſtator himſelf was entitled to the action, 
and it grows not upon the executor's poſſeſſion, but upon the 
executor's own contract for the teſtator's goods; and if the 
executor ſell cattle or other goods of the teſtator's before 
the will be proved, he may for the money payable maintain 
an action for debt before he hath proved any will; and in 
this, and the action of treſpaſs, there is no neceſſity of name 
ing him executor©. In general, an executor is a complete 
executor before probate to all purpoſes but bringing of ac- 
tions; ſo that he may releaſe an action, aſſent to a legacy, 
may be ſued, may aliene, or otherwiſe intermeddle with the 
goods of the teſtator . For by adminiſtering (that is, if one 
do either pay debts of the teſtator, or receive debts, or make 
acquittances for them, or demands the teſtator's debts as ex- 
ecutor, which are acts of adminiſtering *, as will be more 
fully ſhewn hereafter f), the executor hath accepted and taken 
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upon him the whole adminiſtration before the probate ; and 
is thereby entitled to receive the debts due to the teſtator ; 
and all payments made'to him are good, and ſhall not be de- 
feated, although he ſhould die and never prove the will 5, 


THe executor may, in convenient time after the teſtator's 
death, enter into the houſe deſcended to the heir, for the re- 
moving and taking away the goods, ſo as the door be open, 
or at leaſt the key be in the door; and this ſeems to be un- 
derſtood of the door of each room. For, although the door 
of entrance into the hall and parlour be open, the executor 
cannot by that juſtify the breaking open the door of any 
chamber to take” goods there; but only may take thoſe in 
the rooms which be open. And this ſeems to be proved by 
the caſe of a cheſt with evidences ; which it is ſaid the exe- 
cutor may take, and put out the deeds, delivering them to 
the heir, that is to ſay, the cheſt being unlocked; though a 
chamber or other room within the houſe locked, is an inclo- 
fure of better reſpect than a cheſt, If the goods be not 
removed within a convenient time, the heir may diſtrain 
them as damage feafant *, that is, doing damage, c, treſ- 
paſſing upon his land*, In a caſe of treſpaſs upon demurrer, 
which was, leſſee for life of a houſe and paſture land dies, 
his executors ſuffer his cattle to go there for ſix days after 
his death, and then removed them; and in treſpaſs juſtify 
for that time, averring, that in the time of fix days they 
could not procure any other land or place to put in the cattle ; 
whereupon it was demurred, And whether that were a con- 
venient time to remove them, was the queſtion. And the 
court ſeemed to incline, that fix days is but a convenient time 
for the removing of their cattle ; and the law allows a conve- 
nient time for their removing; eſpecially it being averred they 
had not any other place to remove them unto. But for a 
fault in the plea wherein the defendant pleaded a leaſe of the 
houſe, but not of the land, as was mentioned in the declara- 
tion, it was adjudged for the plaintiff k. | | 


8 1 Salk. 306, 307. | i Black. Com. 3 V. 6. 
* Went, Off. Exec. 92. * Cro, Jac, 204. 
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As the executor may receive debts, releaſe debts, and do 
other acts before the will be proved; ſo on the other hand 
an executor may be ſued for debts of the teſtator before the 
will be proved; unleſs. he refuſes the executorſhip in due 
manner, ſo as adminiſtration may be granted, and there may 
be ſomebody ſuable for the teſtator's debts l. 

By the ſtatute 21 Hen. VIII. c. 5. the ordinary or other 
perſon having authority for probate of teſtaments, may 
convent before them perſons named executors of any teſta. 
ment, to the intent to prove or refuſe the ſame. And if the 
executors do not appear upon the proceſs, the ordinary may 
exccommunicate them: but they may pray time to adviſe, 
and the ordinary may grant in the mean time letters ad calli- 
gendum bona defuncti, that is, to gather up the goods of 
the deceaſed w. Where a will is made and executors named, 
the ordinary, if he knows thereof, before he commits ads 
miniſtration, muſt ſend out proceſs againſt the executors 
to c in and prove it; and if they do not come, they are 
to be excommunicate; but if they do come, and if they, 
nor any of them, will prove, then by reaſon of ſuch re- 
fuſal, the ordinary may commit adminiſtration with the 
will annexed”, Refuſal muſt be by ſome act entered or 
recorded in the ſpiritual court, and not verbally or by 
word, and therefore muſt be done before ſome judge ſpiritual, 
and not before neighbours in the country z for that is not 
effectual . — After refuſal, and adminiſtration committed, 
the exccutor cannot go back to prove the will and aſſume the 
executorſnhip; but if only upon the executor's making default 
to come in upon the proceſs to prove the will, the adminiſtra- 
tion be committed, here the executor may at any time after 
come and prove the will, and ſo undo the adminiſtration ?.—— 
If a man make an executor, but this is not known, or is con- 
cealed, the ordinary may grant adminiſtration until the 
will be proved a. And if the perſon be diſabled to be execu- 


+ Went. Off. Exec, 36, „ Went, Off. Exec. 37. Swinb. 443. 
m Treatiſe of Eq. 109. Went. Off, Exec. 39. 

Ho this adminiſtration is commit- 4 1 Koll's Abr. 907. 
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tor, or no executor at all be named in the will, the ordinary 


may grant adminiſtration If adminiſtration be granted 
where there is a will and executors, although the will be 
concealed, the adminiſtration ſhall be void, if the will be pro- 
duced and proved, as hath heretofore been ſhewn *. 

IF there be but one executor, and he do refuſe, or being 
many, and they do all refuſe, then is the party dead inteſtate, 
and adminiſtration is to be committed with the will annexed, 
as has juſt been mentioned, and none after can meddle as 
executors :. But where there are divers executors named in 
the will, and ſome of them do refuſe, and others of them 
prove the teftament, they who refuſe may after, at their plea- 
ſure, adminiſter notwithſtanding ſuch refuſal before the ordi- 
nary®: as in caſe there be A, B, and C, and A only refuſeth, 
and the will is proved by the others, there A continueth exe- 
cutor, notwithſtanding his refuſal ; for the will being proved, 
all the executors therein named ſtand and continue executors 
notwithſtanding any of their refufal “; and they may pay 
debts, make releaſes, and they muſt be joined in all fuits where 
the co-executors are plaintiffs ; becauſe they are all privy to. 
the will, but not where they are defendants ; becauſe the 
plaintiff in the action is not bound by the law to take notice 
of any but thoſe. who have proved the will *._— It is faid 
that an executor who refuſed cannot adminiſter after the death 
of his companion, and that then the executor of him who 
proved is only to adminiſter ; but, ſays Wentworth, that is 
not law, and the executor who had refuſed may afterwards ad- 
miniſter at his pleaſure v. And thus it has been determined in 
the eccleſiaſtical court, as will be ſeen in the enſuing page. 


r Swinb. 380. For making an ex- all the reſidue is bequeathed is there- 
ecutor, it is not always neceſſary that by underſtood to be made executor, 
the word execuror be expreſſed; but it Swinb. 247, 
is ſufficient, if the teſtator's meaning * Page 18, 47. 
do appear by other words of like ſenſe Went Off. Exec. 41. 9 Co. Rep. 
or import; as if the teſtator ſay, | com- 37. 3 P. Will. 251, | 
mit all my goods to the diſpoſition of *" — Uſe of the Law, 16 f. 


A. B.; or, I leave all my goods, or the * Went. Off, Excc. 42. 
reſidue of all my goods to A. B. or the * Swinb. 444. 
like; for in theſe cafes he to whom ? Office of Exec. 42. 
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As to bringing of actions in the king's courts, the judges 
do not admit the executors to ſue for things in action, if they 
ſhew not the teſtament duly proved under the ſeal of the or- 
dinary ; but always the king's courts have uſed to allow the 
probate of any of the executors to enable them all to bring 
actions; ſo that the probate of the teſtament doth not give 
them any intereſt or title to the things in action or poſſeſſion, 


for they have their title and intereſt by the teſtament, and not 


by the probate ; and yet without probate the judges will not 
allow them to bring actions as executors, —— Where there 
be two executors, and one of them proveth the will in the 
name of both, againſt the will of the other ; this is not any 
adminiſtration for him who conſented not to the probate z but 
he may plead that he never was executor; for the probate 
maketh him not executor, if he doth not adminiſter *, 

Ir there be two executors made, and one of them doth re- 
fuſe before the ordinary, and the other doth prove the will, 
and make a will himſelf, and appoint an executor, and then 
die ; in this caſe, it is ſaid, the executor of the executor who 
proved the will alone, ſhall have the diſpoſition of all the 
eſtate and be executor to the firſt teſtator ; and that the ſur- 
viving executor ſhall not meddle therewith ; for that his 
election by the death of his companion is gone. But it 
has been determined otherwiſe in the eccleſiaſtical court, and 
that a ſurviving executor who had refuſed may retract, and 
come and take probate in preference to the executor of the 
executor who proved the will d. And it is the practice of the 
eccleſiaſtical court that, in caſe ſuch ſurviving executor ſhall 
not, after the death of the executor who proved, retract and 
take probate, to grant adminiſtration de bonzs non of the teſ- 
taſtor to his reſiduary legatee. 

IF an executor die after he hath proved the will, and hath 
by his will appointed an executor, in caſe there was but one 
executor, this executor alſo ſhall be executor to the firſt teſ- 
tator, as he is to the ſecond ; and he ſhall have all the benefit, 
and be ſubject to all the charge, that the firſt teſtator had 
and was ſubject unto; and yet the goods of one teſtator ſhall 
not be ſubject to the debts of the other, but each of the 
teſtator's goods ſhall be ſubject to the payment of his own 
debts only. And if in this caſe, the executor of the execu- 


1 0 Co. Rep. 38. ; b Price V. Price, after Hil. Term, 
* 1 Roll's Abr. 918. 1764, | 
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tor take upon him the adminiſtration of the goods of the 
firſt teſtator, he cannot refuſe the adminiſtration of the 
goods of the latter; yet he may take upon him the latter, 
and refuſe the former. But if the executor refuſe to admi- 


niſter to the firſt teſtator before the ordinary, or die before 


probate of the will, and he hath made a teſtament, and ap- 
pointed an executor therein; in theſe caſes, it ſeems the exc- 
cutor of the executor ſhall not adminiſter the goods of the 
firſt teſtator, but the ordinary muſt grant adminiſtration there- 
of; and yet if all the reſidue of the goods of the firſt teſtator 
be given by the teſtament to the firſt executor after the debts 
be paid; in this caſe, although he die before probate of the will, 
yet his executor ſhall be executor alſo to the firſt teſtator, or 
elſe he ſhall have the adminiſtration of his goods and chattels 
granted unto him b. | 

In all caſes, except of ſpecial truſt or authority, without 
the office of executorſhip, the executor of an executor 


ſtands, as to the points both of being, _—_— and doing, in 


the ſame ſtate and plight as the firſt and immediate executor. 
But if two be appointed executors, and the one makes his 
teſtament, wherein he names his executor, and dies, his co- 
executor ſurviving z in this caſe, the executor of the executor 
1s not to be joined with the executor ſurviving; neither in 
the execution of the will, nor in ſuits or actions. And if 
the executor of the executor have any goods or chattels in 
his hands which did belong to the firſt teſtator, the executor 
of the ſame teſtator ſurviving may have an action againſt the 
executor of the executor for the ſame ; for the power of the 
executor who died firſt was determined by his death, the 
other then ſurviving . So, where there are two admini- 
ſtrators, and one dies, the adminiſtration ſurvives, as here- 
tofore ſhewn e. Where two executors are made, the 
one making a will and executors, and dying, if the other 
die after inteſtate; the executor of him who firſt died, ſhall 
not be executor to the firſt teſtator, as he is dead inteſtate; 
becauſe the ſurviving executor is ſo dead, and in him the 
executorſhip was wholly and ſolely ſettled by the death of 
his fellow before him; and in this caſe adminiſtration of 
goods not adminiſtered, or adminiſtration de bonis non admini- 


ftratis, as it is uſually termed, ſhall be committed f. | 


d Shep. Touch. 445. 4 edit. e Page 6, 21, 
© Went. Off. Exec, 259, t Went. OF, Exec. 101. 
Swinb. 324, 325. 
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Fux intereſt veſted in the executor may be continued and 
kept alive by the will of the ſame executor ; ſo that the exe- 
cutor of A's executor, is to all intents and purpoſes the exe- 
cutor and repreſentative of A himſelf; but the executor of 
A's adminiſtrator, or the adminiſtrator of A's executor, is 
not the repreſentative of A. For the power of an executor 
is founded upon the ſpecial confidence and actual appointment 
of the deceaſed; and ſuch executor is therefore allowed to 
tranſmit that power to another, in whom he has equal conf 
dence z but the adminiſtrator of A is merely the officer of 
the ordinary, preſcribed to him by act of parliament, in whom 
the deceaſed has repoſed no truſt atall ; and therefore, on the 
death of that officer, it reſults back to the ordinary to appoint 
another, or to commit a new adminiſtration, as hath here- 
tofore been mentioned B. So that in theſe cafes, and when- 


ever the courſe of repreſentation from executor to executor 


is interrupted by any one adminiſtration, it is neceſſary for 


the ordinary to commit adminiſtration afreſh, of the goods of 


the deceaſed not adminiſtered by the former executor or ad- 


miniſt rator l. 


THE probate of the will, as having reſpect to goods and 
chattels, is in ſome reſpects neceſſary; but touching any 
freehold of lands deviſed, it is not at all material. As to 
goods and chattels, although the executor before probate, may 
receive and releaſe debts, he cannot ſue for any debts due to 
the teſtator i, neither can an executor or other perſon give a 


will in evidence concerning a perſonal chattel without pro- 


_— the probate ; for this will is no will, until it has re- 
ceived a ſanction or an allowance of it in the ſpiritual court; 
for they are to judge whether it be a will or not; and the 
temporal courts are not to look upon it as a will till pro- 
bate be made. And in an action of trover for goods which a 
teſtator gave to his ſiſter in his life-time, brought againſt the 
executor for them, who would have given in evidence a for- 
mer will to have ſhewn that he had no power to give thoſe 


goods; this was refuſed, becauſe he ought to have produced 
the brobate k. | 


Hence we may form an idea of what an executor may do 
before the will is proved, and hereby, and by what will here- 


Page 6, i Co. Litt. 292. 
Black. Com, 2 V. 506. * Viner's Abt. Executor, A. a. 20. 
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after be ſhewn with reſpect to proving in common form, or 
form of law, the reaſons why it ſhould be proved may be per- 
ceived'!, And now we may conſider whether it is prudent for 
the executor to take upon him the executorſhip, or to refuſe 
it; and here we may firſt examine by what means he may 
make bimſelf liable thereunto, and how far he may meddle 
with che teſtator's eſtate without ſubjecting himſelf thereto ; 
and then what profit or advantage may accrue to him, and what 
detriment or loſs he may ſuſtain thereby. | "oF" 


He that is named executor cannot be compelled to ſtand 

to the will and undertake the executorſhip, unleſs he hath 
already meddled with the goods of the teſtator as executor ; 
and whereby he is not only to be compelled to perform the 
| office of an executor, but alſo if he ſhould refuſe, and the 
4 ordinary commit adminiſtration unto him, this refuſal is 
void, and he ſhall be charged as executor ®, So that if the 

executor named in the teſtament reſolve not to ſtand to the 
executorſhip, but to refuſe the ſame, he ſhould not adminiſter 
the goods of the deccaſed as executor ; for having once admi- 
niſtered as executor, he may at any time after be compelled to 
i undergo the burden of an executor, and alſo may be ſued as 
| executor by the creditors of the teſtator, though he cannot ſue 
1 others as executor; for that he hath not the will under the 
ordinary”s ſeal. F 
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i A PERSON is then faid to adminiſter as executor, ſo as 
i thereby he may be compelled to ſtand to the executorſhip, 
ft when he performs thoſe acts which are proper to an exe- 
io! + Cutor ; as to pay the debts due by the teſtator, or to re- 
i! ceive any debts due unto the teſtator or to give acquit- 
| li tances for the ſame®, or demand the teſtator's debts 
wa - as executor : all theſe be full and clear adminiſtrations as 
5 executor. And if one being ſued as executor, take it upon 
11 him and plead in bar as executor, this is an adminiſtration: 
| The common plea to free himſelf, and to ſhew that he is not 
I the party ſuable for the teſtator's debt, being, that he neither 
| is executor, nor ever did adminiſter as executor ®. If a - 
" man do thoſe acts which are not proper to an executor, he 
| is not ſaid to have adminiſtered as executor, to the effect 


1. See Page 211, 212. n Swinb. 469. 
m Swinb. 384. 7 * Went, Off, Exec. 41, 
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before mentioned ; as to feed the cattle of the deceaſed, leſt 
they ſhould periſh, or take into his cuſtody the 2 of the 
deceaſed, to the end they may be ſafe from being ſtolen or pur- 
loined, or to diſpoſe of the teſtator's goods about the funeral; 
for theſe be deeds of charity common to every chriſtian, 
and not peculiar to an executor. Likewiſe to make an 
inventory of the goods of the deceaſed, is not to adminiſter 
as an executor, or to deliver to the wife her convenient 


apparel ?, 


As to the profit or advantage that may accrue to an exe- 
cutor by taking upon him the executorſhip, we may obſerve 
that, although a perſon hath not meddled with the goods of 
the teſtator, and is therefore not compellable, yet, if a legacy 
be left to him, he may be compelled to ſtand to the executor- 
ſhip, or elſe loſe his legacy a. Where the teſtator gave lega- 
cies to certain perſons by the deſcription of “ his very good 
friends,” and in the further part of the will, deſired them 
ce to act as executors.” Smith, one of the perſons, by his 


anſwer, ſaid that he had not proved the will, or acted as execu- 


tor, but claimed his legacy. His honour the maſter of the 
rolls, ſaid, an executor, ſo appointed, could not claim his legacy 
without acting, or, at leaſt, proving the will!. 


FoRMERLY it was a ſettled notion, if there was no re- 
ſiduary legatee appointed by the will, the ſurplus or re/duum 
devolved to the executor's own uſe, by virtue of the execu- 
torſhip ; but now there is this reſtriction, that although 
where the executor has no legacy at all, the reſduum ſhall in 
general be his own; yet, where there is a ſufficiency on the 
tace of the will, (by means of a competent legacy, or other- 
wiſe) to imply that the teſtator intended his executor ſhould 
not have the reſidue, the undeviſed ſurplus of the eſtate ſhall 
go to the next of kin; and if there be no kindred then to the 
crown. 


AND where unequal legacies have been given to exe- 
cutors, and the ſurplus or re/iduum of the teſtator's eſtate un- 
diſpoſed of, the ſame hath been judged to devolve to the 
executors, by virtue of their executorſhip, upon the prin- 
ciple juſt mentioned; as that there hath not appeared a ſuſ- 


P Swinb. 471, 472, | r Read v. Dov une 1790, 3 Bro. 
+ Gibſon, 469. Cha, Rep. 95, WW 
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ficiency on the face of the will to imply that the teſtator's 
intention was otherwiſe z and upon this principle the court 
of chancery determined in favour of the executors, in the 
caſe of Bowker and Hunter lately before the court, and which 


was as follows: Frances Bayley being poſſeſſed of a con- 


ſiderable perſonal eſtate, 31 January 1777, made her will, 


and thereby gave to Thomas Vickars Hunter, gent. the * 


of 2001. and, after a great many legacies to a variety of per- 
ſons, among whom were ſome of her next of kin ſhe gave 
the Rev. James Eaton the ſum of 50l. and after ſome chari- 
table legacies, ſhe: appointed the ſaid Thomas Pickars Hunter 
and Fames Eaton, executors ; but made no diſpoſition of the 
reſidue. The executors having proved the will, the next of 
kin filed a bill in the court of chancery, for an account of the 
reſidue of the teſtatrix's eſtate, and praying, that the execu- 
tors having legacics, it might be diſtributed. The defendants 
(the executors) admitted aſſets more than ſufficient to pay 
debs, legacies, and funeral expences ; but inſiſted they had 
a right to the perſona] eſtate, there being nothing inconſiſtent 
with ſuch right in the will, or indicative of a contrary inten- 
tion; the legacics not being given to them as executors, but 
by their proper names, and there being a great inequality 
between them, by which the teſtatrix ſhewed ſhe meant to 
diſpoſe of the whole, and not to die inteſtate as to any part 
thereof. This cauſe being argued, and a variety of caſes 
Cited by the counſel on each fide. By the lord chancellor in 
his diſcuſſion thereof: Here the teſtator's intention is de- 
clared in more ſlender words than in any of the other caſes, 
When the teſtator gives the executor part by expreſs words, 
and in the ſame manner as he appoints him executor, it 
ſhews his intention to be different from that expreſled by the 
fact of making him executor.—In order to make a gift of 
part a bar to taking the reſidue, the general gift muſt make 
the intent as clear as the other intention is from making him 
executor ; where it will bear another intent, it will not bar 
him from taking the reſidue. The fundamental diſtinction 
is eſtabliſhed by laying it down that the rule, that the executor 
ſhall take the refidue, muſt prevail, unleſs there is an irreſiſtible 
inference to the . If the gift of the legacy is qua- 
* liked, 
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lified, it is ſufficient to prevent its barring the reſidue, or if 
it may be given tor a different purpoſe. The gift of unequal 
legacies may have a different ground from the gift of the 
whole; it may in many events be different: for inſtance, if 
1001. be given to one, and 50l. to the other, it may be diffe- 
rent, in caſe of deficiency, from giving the one 50l. the other 
nothing. The implication is, that the teſtatrix muſt have 
had a different intent, and that muſt rebut the equity; and 
therefore the bill muſt be diſiniſſed * ; whereby the executors 
have the reſidue.— Upon a re-hearing of this cauſe, be- 
fore the lords commiſſioners, before whom it was argued ve- 
ry fully, lord Loughborough citing all the caſes pertinent to 
the point; in delivering the opinion of the court, his lord- 
ſhip ſaid, The caſes ſuch as they are, are in favour of the 
executors. I think the ſafer proceeding will be, to affirm 
lord Thurlow's decree, which will throw this caſe into the 
line of thoſe determinations which have proceeded on the 
diſtinction ; without overthrowing thoſe where a legacy is 
given ſimply to an executor *, | , 


By law the appointment of an executor veſts in him all the 
perſonal eſtate of the teſtator not otherwiſe diſpoſed of; but 
wherever courts of equity have ſeen on the face of the will 
ſufficient to convince them that the teſtator did not intend 
the executor to take the ſurplus, they have turned the exe- 
cutors into truſtees for thoſe on whom the law would caſt the 
ſurplus in caſe of a complete inteſtacy, i. e. the next of kin; 
as where the executors are expreſsly called executor in truſt, 
or where any other expreſſion occur, ſhewing the office only 
to be intended them, and not the beneficial intereſt. Anda 
pecuniary legacy given to a ſole executor, affords ſufficient 
argument to exclude him from the reſidue, as it is abſurd to 
ſuppoſe a teſtator to give expreſsly a part of the fund to the 
perion he intended to take the whole, And it is ſettled that 
the wiſe being the executrix ſhall make no difference. So 
equal pecuniary legacies to two or more executors ſhall ex- 
clude them from the ſurplus. But where the legacy is con- 
ſi/tent with the intent that the executor ſhould take the whole, 
a court of equity will not diſturb his legal right: and there- 
fore where the gift to the executor is only an exception out of 


4 Bowker and Hunter, 1783, 1 Bro. id. 
E 


another 
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another legaey, it ſnall not exclude him from the reſidue, be- 
cauſe it is neceſſary to make ſuch exception expreſsly. So, a 


legacy to one only of two or more executors ſhall exclude 


neither from the ſurplus, becaufe, the teſtator might intend 
to ſuch one a preference. The ſame rule and reafon hold, 
where ſeveral executors have anegual pecuniary legacies f. 


As to ſpecific legacies, it is determined that a ſpecific legacy 
will exclude a ſole executor, and alſo that ſpeczfic legacies of 
unegual value to ſeveral executors ſhall not exclude them.— 
Of parol evidence being admitted in caſes of this nature, 
mention was made in a former chapter . 


AND now we ſhall proceed to relate ſome very late deter- 
mined caſes alluding to the above-mentioned points ; as that, 
where the reſidue was given to a perſon who died in the life 
of the teſtator, by which the gift lapſed, and the executors, 
though they had no legacies, were held to be truſtees for the 
next of kin.— The gift was to Jenny Powel, who died in 
the life-time of the teſtator, by which the bequeſt to her 
lapſed ; and the next of kin of the teſtator filed the bill againſt 
the executors, for the reſidue ; inſiſting that, the reſidue ha- 
ving been given, they were executors in truſt only. Lord 
chancellor. I take it to be clear, that though executors take 
beneficially, as well as nominally, where there is nothing in 
the will to the contrary ; yet, if there is any thing to ſhew an 
intent that they were intended as truſtees, it will make them 
ſo. And wherever the teſtator has, by the ſame inſtrument 
by which he appoints them executors, given every thing away 
from them to a ſtranger, that muſt ſhew he meant them only 
fo take as truſtees. Here he meant Jenny Powell to take 
beneficially; and if ſhe had come to claim, there could have 
been no doubt l. 


TEE teſtator gave the reſt and reſidue of real and perſonal 
eſtates to be ſold by truſtees, and to pay annuities—and then 
to pay the produce to A. for life; and made no further dif- 
poſition. One of the truſtees (who were executors) had a le- 
gacy,——lt was held that, this does not give the executors a 
beneficial intereſt ; and that ſo much of the reſidue as aroſe 
from the real eſtate, is a reſulting truſt for the heir, the reſt 
a truſt for the next of kin l. 


fx P. Will. 550. Note 1. 4th 3 Bro, Cha. Rep, 30. 
edit. i Robinſon v. Taylor, 1789. 2 Bro. 
s Page 151. n. Cha. Rep. 589. 
® Croſs V. Hudſon, December, 1789. 
A BE» 
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A REQUEST was of reſidue to certain perſons equally to be 
devided between them, ſhare and ſhare alike, and the teſta. 


trix directed, that in caſe 4 the death of any of them (the ſaid 


reſiduary legatees) before her, then the ſhare or ſhares of ham, 
ber, or them, ſo dying before her, ſhould go, to be had, and 
received, by his or her legal repreſentatives. One of the le- 
atees,, named John Webb, died ia teſtatrix's life-time, poſ- 
eee of conſiderable perſonal eftate, and made his will, where - 
by he gave ſeveral legacies to the plaintiffs and defendants in 
this cauſe, and appointed two of the defendants executors, 
leaving the plaintiffs and ſome of the defendants his reſi- 
duary legatees. After the teſtatrix's death, 2, 23 5l. 198. was 
paid by the executor of the teſtatrix to the executor of John 
Webb, as his ſhare of the reſidue of her eſtate; and diffe- 
rent claims being made hereof, it was held the next of kin of 
John Webb ſhall take it, not his executor beneficially, or his 
reſiduary legatees 5, | 


WHERE intereſt till an event arrive be not diſpoſed of, it 
will fall into the reſidue ; as ſuppoſe the teſtator gave a bond 
to a particular perſon, not to veſt in him till a given time, 
the intermediate mtereſt muſt veſt in the executor; and if a 
reſidue be given in the ſame way, the intereit will alfo go to 
the executor. And thus it was held where the teſtator or- 
dered his truſtees, out of certain funds, to pay to his wife, 
what ſhould be returned to her of her portion ; and to inveſt 
the reſidue in the funds to pay her the intereſt for life, then to 
pay the intereſt to his neice, for life, then to pay the principal 
to her children, if ſhe fhould have any: if he ſhould die 
without child or children, to the younger children of his ne- 
phew, if his nephew ſhould have any; if not, to W. W. and 
pave the reſidue of his effects to his wife, who made her will, 
and one Huntly ſole executor. The niece and nephew had 
neither of them children. The intereſt after the wife's death 
was paid to the niece during her life; and ſhe dying without 
any child, and the nephew being then unmarricd, the prin- 
cipal money, laid out in the funds, veſted in W. W. ſub- 
ject to the contingency in favour of the nephew's younger 
children, if he ſhould have any. He died without any 
child, and a doubt having ariſen whether the intereſt of 
the funds, from the death of the niece to that of the 
nephew belonged to W. W. or fell, as undiſpoſed of 


* Bridge v. Abbot, Feb. 1791, 3 Bro, Cha, Rep. 224. 
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into the reſidue of the teſtator's eſtate, a bill was filed to have 
the opinion of the Court; and it was held, that the interme- 
diate intereſt, from the death of. the niece to that of the ne- 
phew, ſhall not follow the principal, but fall into the reſidue, 
and go to the wife's executor, as perſonal eſtate of the teſta- 


tor undiſpoſed of. | 


PEkxsoks taking a reſidue as executors, take as joint-te- 
nants; therefore, if one die before ſeverance, his ſhare ſur- 


vives®, 


WHERE a church becomes void, ſoon after the teſtator's 
death; as if A, patron of the church of D, grant to' B the 
next avoidance, the church becomes void; A dies before he 
preſents, his executor preſents, and hath the benefit of pre- 
ferring his ſon or friend; and this ſhall not make aſſets in his 
hands for payment of debts, for that he could: not lawtully 
take money to preſent”. By what has been mentioned to- 
wards the beginning of this chapter, and in the ſecond ſection 
of the ſecond chapter of the Law's Diſpoſal, the power an 
executor has by virtue of his executorſhip may be perceived; 
and in the third ſection the particulars of what he is intereſt- 
ed in®; and, under a ſubſequent head, we ſhall treat on the 
time an executor has for paying legacies v. 


AND here we may obſerve that the executor ſhall be al- 
lowed all reaſonable expences, as well in law-ſuits, as for 
other honeſt purpoſes; and this reaſonableneſs of expences 
to be ſuch, as that he may receive thereby neither profit nor 
loſs. And that one executor ſhall not be charged with the 
wrong or devaſtavit of his companion, and ſhall be not far- 
ther liable than for the aſſets that came to his hands; and 
therefore where an action was brought againſt two executors, 
and the jury found that the two and another were made exe- 
cutors, and that the third waſted the aſſets, to the amount of 
60001]. and died, and that only 161. came to the hands of the 
two others; the court held that they ſhould be charged for no 
more than the 16]. for that it was the teſtator's folly to truſt 
fuch a perſon, which muſt not turn to the prejudice of the 
other executors%, And where an executor or adminiſtrator 

puts 


. yrdham v. Wyndham, 1790, 3 * Went. Off. Exec. 73. 
Bro. Cha. Rep. 58. o Page 21, 28. 


m Fretoen v. Relfe, 1787. 2 Bro. P Page 234. 
1 Bac. Abr. 395» The rule at * 


Cha. Rep. 220. 


otherwi 
ſhews h 
money, 
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puts out money upon a real ſecurity, which at that time there 
was no reaſon to object to, and afterwards ſuch ſecurity proves 


bad, he ſhall not be accountable for the loſs”. 


Tux danger of an executor's ſuſtaining detriment or loſs 
by taking upon him the executorſhip, will chiefly ariſe from 
the inſufficiency of the teſtator's goods and chattels for ſatis- 
fying debts and legacies ; eſpecially if he is not careful in ob- 
* the rules and order for paying the ſame. | 


WaHEn the teftator's goods and chattels are not ſufficient 
to pay his debts and legacies, there are divers ways whereby 
an executor may endanger his own eſtate and ſubject the 
ſame to anſwer damages ; as, I. When he beſtows more 
upon the funeral of the deceaſed than is meet, and for which 
a very ſmall ſum ſeems to be allowed againſt creditors, as 
we have heretofore ſeen *: 2. When he pays legacies in mo- 
ney, or aſſents to legacies before the debts are paid, and 
hath- not enough beſides to pay the debts: 3. When he 
doth not pay the debts in that order and manner as herein 
before ſhewn*, but pays them firſt that he ſhould pay laſt, 
and he hath not enough to pay them all: 4. When he 
doth releaſe a debt or duty due to the deceaſed before he 
receives it; or when the goods of the deceaſed being taken 
from him, he releaſes to him that takes them the action 
whereby he might have recovered them: 5. When he ſells 
the goods of the deceaſed much under value, eſpecially if it 
be with covin; as, to his near friends, to his own uſe, to 
have money under hand, or the like; but otherwiſe to ſell 
them under value, eſpecially when he cannot conveniently 
make more of them, is no waſte. All thoſe, and ſuch like 
acts as theſe, are ſaid to be a waſte in an executor or admi- 
niſtrator; and being diſcovered againit him by return of the 
ſheriff, it will produce this effect, to make the executor or 
adminiſtrator chargeable for ſo much as he hath miſemployed 
and waſted de bonis proprits, i. e. of his own proper goods: 
ſo that any creditor may charge him for the debt due to him 
from the teſtator, as for his own proper debt, and for fo 
much the execution ſhall be made againſt him upon his own 
body, lands, and goods; and yet ſo as one exccutor or ad- 


is, where one executor takes the teſta- panion, A demonſtration wkereof will be 
tor's money, but of his own authority, ſeen in the enſuing pages, 

his companion ſhall not be charged; but * 1 P. Will. 141, 

otherwiſe it is if he by any act, which Page 51, 52, 

ſhews he had it in his power to ſecure the Page 51-60, 

money, puts it in the hands of his com. 
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minifſtrator ſhall not be charged for the waſte of another: for 
if there be many executors, and one of them only doth com- 
mit the waſte, he only ſhall be puniſhed for the waſte . But 
where two executors join in an acquittance, but only one re- 
ceives the money, both are chargeable for it *. 

AnD where the teſtator gave the reſidue of his perſonal eſ- 
tate to W. R. and S. D. his executors, after-named, in truſt 
for the the reſiduary legatee, with a clauſe contained in his 
will, that his executors ſhould not be liable for the acts of 
each other. The executors drew joint draughts for 500l. and 
2000]. of their teſtator, which remained in the hands of W. 
R. ſeven years, when he became a bankrupt. S. D. had ne- 
ver ated in the execution of the will (although he had prov- 
ed it) except by drawing the two bills, of exchange, W. R. 
being the ſole acting executor, —On the queſtion, Whether 
S. D. having joined in drawing the two bills of exchange, be- 
came thereby anſwerable to the legatee in reſpect of that mo- 
ney, although he had never received any part thereof ? He 
was held to be anſwerable for one moiety of the 700ol— 
To this the defendant excepted, and the exceptions being 


argued. 

, Too CHANCELLOR ſaid, I take it to be clear, that 
where, by any act, or any agreement of the one party, mo- 
ney gets into the hands of his companion, whether co-truſtec 
or co-executor, they ſhall both be anſwerable.—So in the caſe 
of a perfect ſtranger, if the truſtee clothes that ſtranger with 
the power of receiving the money, they. ſhall both be an- 
ſwerable. Where one executor takes the money but of his 
own authority, his companion ſhall not be charged; but if he 
puts the money into the hands of his companion, he ſhews he had 
it in his power to ſecure it ; and that his companion, for ſome 
reaſon, was permitted to obtain the poſſeſſion of the money.— 
It was decided by as able judges as ever preſided ; upon prin- 
ciples of law, as well as upon principles of diſcretion, that a 
truſtee, joining in the receipt, ſhould be charged with the 
fund; becauſe he appeared to have a power over the fund. — 
If the rule of law had remained ſo to this day, the wiſdom of 


it might have been diſcuſſed in ſubſequent caſes, as Heaton v. 


Marriot, Felluus v. Mitchell, (1 Wms, 81.) It has been de- 
termined, that where two truſtees join in receipts or convey- 
ances, and the one, only receives the money, that party ſhall 
be ſolely liable, as the other joined purely for the ſake of con- 
formity. But, in the cafe of executors, the rule of law pre- 
vailed, and both have been deemed liable.—In a later caſe, 


Shep. Touch. 4 edit 463, 464. x Salk. 318. : 
In 
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in 3 Atk. 484. Leigh and Barry, the rule is confirmed, that 
truſtees ſhall not be chargeable, but that executors ſhall, un- 
der ſuch circumſtances as the preſent. 

In the preſent caſe, the circumſtances are very ſtrong to 
induce me to adhere to the old rule. The party ſuffered the 
money to be out for a long time in the hands of a tradeſman, 
and neglected to call it in, notwithſtanding the party intereſt- 
ed in the fund was an infant: in ſuch caſe as this he is clearly 
chargeable ?, | 

In a caſe determined by that we have juſt now cited, the 
teſtatrix being entitled to 5ool. ſecured upon mortgage, by 
will directed her executors to pemit S. and her affigns, to 
take the intereſt ariſing from the ſaid mortgage during life; 
and, if the ſaid mortgage ſhould be paid off, ſhe directed the 
money to be laid out in government ſecurities to the fame uſe, 
and after the death of S. gave the principal ſum to two other 
perſons, and appointed Joſeph Barnardiſton and Samuel 
Howes executors. The mortgage money was paid to 
Howes, who became inſolvent. —Barnardiſton joining in the 
conveyance to the mortgagor, ſigning the receipt, and after- 
wards neglecting to have the money laid out according to the 
directions of the will, the queſtion was, Whether this will 
not make Barnardiſton liable ? 

THE MASTER of the Rolls ſaid, It was contended that 
it was the rule, that executors joining in a receipt, are both 
liable. To that I enter my diſſent; for I do not hold that 
an executor cannot, in any caſe, be diſcharged from a re- 
ceipt given for conformity. I do not find fault with the caſe 
of Weſtley v. Clarke [I Wms. 83. n.]: but this caſe pro- 
ceeds on a different ground. The caſes on the ſubject are all 
collected in that of Sadler v. Hobbs; and that cafe muſt go- 
vern, it being a weaker caſe than this. — Till eſtley v. Clarke, 
there is no caſe where an executor joining in a receipt has 
not been held liable.ä— In Murrel v. Pitt. 2 Vern. 570. 21 
Viner, 534. The plaintiffs were reſiduary legatees, and 
brought their bill againſt executors who had joined in a 
transfer of ſtock, and divided the money between them : one 
had become inſolvent, and it was held the other was liable 
for the whole, becauſe it was a voluntary act. And, in that 
caſe, the executors were merely in the cafe of truſtees, as the 
Bank will not admit a transfer but by all the executors. I 
ſhould be ſorry, in ſuch a caſe, to determine that a man 
ſhould be bound by the act of his co-executor.—The caſe of 
Sadler v. Hobbs muſt determine the preſent caſe.— To the 


„ Sadler v. Hobbs, July, 1786. 2Bro, Cha. Rep. 114, 
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opinion given in that caſe I ſubſcribe. It does not appear in 
that caſe what the truſt was. Here it was to lay the money out 
in the public funds: it was not money wanted to pa — 
and left in the hands of the truſtee for that purpoſe. Perhaps, 
in a court of law, the ſigning the receipt would be conclu- 
ſive evidence of receiving the money: I think it is not ſo in 
a court of equity. But, in this caſe Barnardiſton was the 
firſt in making the conveyance and in the receipt; and inter- 
meddled as an acting party, I therefore, think his eſtate li- 
able . 


Ong executor ſhall not be anſwerable for the ſums 
come to the hands of another, unleſs they have done 
Joint acts. And with reſpe&t to intereſt which execu- 
tors may be liable to pay, whereof further mention is 
made in a ſubſequent part of our work, in treating on in- 
tereſt due on debts*, If an executor keep the r of 
his teſtator longer than the exigences of the teſtator's attairs 
require, he ſhall pay intereſt ; and if the money be ſued for, 
the coſts; and ſo if there be two executors that have thus kept 
the money; as where the defendants, executors of the late Sir 
Criſp Gaſcoyne, having kept large ſums of money in their 


hands ever ſince his deceaſe in the year 176i, the Lord Chan- 


ccllor, on the 3d of February 1790, ordered them to pay in- 
tereſt for the ſame, ſaying, that an executor's paying or not 
paying intereſt — on its being neceſſary for him 
to keep the money to anſwer the exigencies of the teſ- 
tator's affairs or not; but that, where he held the money 
longer than was neceſſary, he muſt anſwer intereſt. And 
the cauſe coming on again the 14th March, and the ba- 
lances appearing very large, and great delays, and the in- 
tereſt exceeding the principal, they were ordered to account 
for the ſame.— Mr. Hardinge preſſed that one of them hav- 
ing become inſolvent, the other executor might anſwer the 
ſums come to his hands, charging him with being a partner 
in the delay ; but the Lord Chancellor refuſed this, as never 
done, except where executors joined in the receipts, or did 
other joint acts, but ordered them both to be liable to the 
whole coſts b. 


WHERE a truſtee in a will, which directed money to be 
lent at the beſt intereſt, by conſent of his co-truſtee keeps 
it out at four per cent. he ſhall pay five. As where the teſta- 


# Scurficld v. Howes, 1790. 3 Bro. ®* Littlehales v. Gafc:yne, March, 1790. 
Fa. Rep. 91. 3 Bro, Cha, Rep. 73. 

o Page 233. 
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tor had directed two truſtees, of whom Roſs was one, to la 
out money, which ſhould come to their hands on heritab 
or perſonal ſecurity at the beſt and utmoſt intereſt ; the two 
truſtees agreed that Ry/s ſhould take the money at 4 per cent. 
and he admitted by his anſwer to a bill filed, that 4 per cent, 
was not the utmoſt intereſt which could have been made on 
perſonal ſecurity. It was admitted on the other fide, that 
Roſs was a man of large property, and that the teſtator in his 
life-time had been uſed to place money in his hands, at 41. 

cent. but it was inſiſted that this was a perſonal favour, 
and that, according to the directions of the teſtator's will, 
the money ought to have been lent at 5]. per cent. 


LorD CHANCELLOR was of opinion that Ry ought to 
be charged with intereſt at 51. per cent. He was anxious to 
declare he imputed no blame to the defendant, and on this 
ground refuſed to give coſts againſt him ; but he conceived 
that, being a truſtee, he could not, according to the known 
rules of courts of equity, be permitted to benefit himſelf in a 
contract on the ſubject of his truſt, that though the teſtator 
did in his life place money in his hands at Al. per cent. yet 
having by his will directed the beſt and utmoſt intereſt to be 
made, his intentions of accommodating Roſs by loans at a 
lower rate of intereſt, muſt be conſidered as ending with his 
life. His lordſhip repeated that he wiſhed to have it under- 
ſtood, that he decided ſingly on this ground, that a truſtee 
cannot bargain for himſelf, b as to gain advantage ©, 


IF a teſtator gives a legacy to be paid with intereſt at 41. 
per cent. and the court orders the legacy to be paid into the 
bank for ſecuring the ſame, and it produces more than the 
41. per cent. the legatee is to have the advantage thereof; as 
ſhevyn in a ſubſequent part of this work, in treating on caſes 
wherein an executor may be compelled to give ſecurity for 
payii:g a legacy“. And where a legacy was left to A. on 
marrying with conſent, and till marriage, to be paid at 3]. 
per cent, The executrix lays it out in the funds, and con- 
veys to truſtees in truſt to pay the legacy with 31. per 
cent, intereſt, and to pay the ſurplus intereſt to her, This 


© Forbes ve Roſs, December, 1788. 2 Bro, Cha. Rep. 439» 
* Page 250, 251. ; 
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was held not a good appropriation, and that the ſtock having 
ſunk in value, the executrix's eſtate ſhall make it good 4. 

AN ADMINISTRATOR as well as an executor may be lia- 
ble to pay intereſt for money ; as where Baynton had made 
intereſt of money, and the queſtion was, whether he ſhould 
pay intereſt, and what intereſt, for a ſum of 8681. which he 
had received as adminiſtrator to his brother, and kept for 
five years, and from that time laid it out on Government 
ſecurities? The Lord chancellor ordered, that intereſt 
- ſhouid be paid upon the 8681. from 1778, when it came into 
Baynton's hands, to March 1783, when it was paid into 
court; and that ſuch intereſt ſhould be at rate of 41. per 
cent®©, 

Arp where an agent of an adminiſtrator kept money of the 
inteſtate in his hands, which he had purpoſed to his princi- 
pal to lay out in the funds, he was ordered to pay intereſt, 
The cafe was, an adminiſtrator gave letters of attorney ta 
Southouſe, an attorney, to collect and get in the eſtate, and to 
Jay the ſame out in the funds. He received feveral large 
ſums, and by letter recommended to his principal, that the 
' monies received ſhould be laid out in the 3 per cents. which 
the principal acquieſced in by letter, and informed the attor- 
ney he ſhould want no more of the money, and never after- 
wards made any demand upon the attorney, who, from 
time to time informed his principal that he had laid out 
the money, received by him, in the funds or otherwiſe, but 
which, in fact, he always kept.—The principal dying, and 
new adminiſtration obtained, a bill was filed for an ac- 
count againſt the attorney, praying alſo intereſt for the ſums 
which he kept in his hands, and did not improve at intereſt, 
Alt was in evidence, that there was a loſs, by the monies 
received not being regularly laid out, of about Sool. 

Lond CHANCELLOR ſaid, that it was a clearly eſtabliſhed 
point that the defendant had received money, but that that 
would not have bound him, if he had not been under a duty 
to make intereſt of it, for the benefit of the eſtate ; becauſe, 
then, it would be only holding the money as a banker holds 
it; but here was an employment, accepted by the defendant 
Seuthonſe, to lay out the money from time to time. It is ſaid, 
he is not liable, becauſe an adminiſtrator is not bound to in- 
veſt the monies in his hands, ſo as to make intereſt : but 


© Cofer v. Deng us, July, 1787, 2 Bro. * Perkins v. Baynton, E,. 1784. 1 Bro. 
Cha. Rep. 231. „ Cha. Rep. 375. N : 
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here he has bound himſelf. Therefore an account muſt be A 
taken of the times when he received monies belonging to the + | 1 
eſtate, and when he ought to have laid them out: and he ki 
muſt anſwer intereſt at 4 per cent. from the time when he ' 


ought to have laid them out f. | 
THis being premiſed, the executor may conſider whether | 
it is prudent to take upon him the executorſhip, or to re- | 
fuſe, (as he may, unleſs he hath adminiſtered as executor, as | 
heretofore ſhewn, p. 198. And if he' hath, and omits to | 
take probate within ſix months after the deceaſed's death, 
he is liable to 5ol. penalty by ſtat. 37 Geo. III. c. 90.) 
Now we ſhall juſt take notice of the will which con- 
cerns both real and perſonal eſtate, or perſonal eſtate only, 
and of where, and by whem, the probate thereof is to be | 
granted ; and proceed to ſhew how the will may be proved | 
in common form, or form of law; and the end and purpoſe it 
of proving it either way. For — in common form, 4611 
the power an executor hath for compelling the ordinary to i 
| 


grant the probate, and what may obſtruct his obtaining che it 
ſame ; the form of the executor's oath previous to obtaining hh 
it; and the expence of obtaining it. f e 
THE will which concerns both real and perſonal eſtate n 
ought to be proved in the ſpiritual court, as in caſe it con- bt} 
cerned perſonal eſtate alone ?; but when it concerns only | 
real eſtate, it ought not to be proved in the ſpiritual court, 
as before mentioned? . Where and before whom the pro- 
bate of the will is to be granted, having been ſhewn*, we 
necd fay no more here concerning it. | 
THE manner and form of proving teſtaments is of two 
ſorts: the one is called the vulgar or common form ; the | 13 bu 
other is termed the ſolemn form, or form of law k. If letters r 
teſtamentary are granted to the party who exhibits the will Wit 
merely on his oath, by ſwearing that he believeth it to be the 
laſt will of the deceaſed; this is called proving it in common 140 
form! : and where there is no controverſy or diſpute touch- 1 
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in the will, there the ſingle oath of the executor alone is 
ſufficient for this purpoſe ®. Where the teſtament is to be 
proved in form of law, it is requiſite that ſuch perſons as | 
have intereſt, as the widow and next of kin to the deceaſed, 
to whom the adminiſtration of his goods ought to be 


f Brown v. Scuthhouſe, 3d July, 1790. * Swinb. 448. 


3 Bro. Cha Rep. 1 2 Nelſ. Abr | 

E ep 07. Ell. . 1301. 1 
© Cro er 396. m Godolph. 65. If the will is not 65 
Page 189. duly executed, other proof is requiſite, 1 
Page 6—13. as ſee in Page 160, 161. we 
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committed if he had died inteſtate, be cited, to be preſent at 
the probation and approbation of the teſtament ; in whoſe 
preſence it is to be exhibited to the judge, and petition to be 
made by the party who ' prefers the will, and enacted 
for the receiving, ſwearing, and examining the witneſſes 
upon the ſame, and for the publiſhing or confirming thereof ; 
whereupon witneſſes are received and ſworn accordingly, 


and are examined every one of them ſecretly and ſeverally, 


not only upon the allegation or articles made by the party 
producing them, but alſo upon interrogations miniſtered 
by the —— party, and their diſpoſitions committed to 
writing: afterwards the ſame are publiſhed ; and in caſe the 
proof be ſufficient, the judge, by his ſentence or decree, pro- 
nounces for the validity of the teſtament ® .—-For proving a 
will in form of law, the practice has been to examine ali the 
witneſſes to the executjon of the will. But in a late caſe 
Lord Thurlow ſaid, I doubt whether the rule has ever been 
laid down ſo largely that the will could not be proved with- 
out examining all the witneſſes, although the practice has 
been to examine all*®. 

THe difference of form in proving the will, works this 
diverſity of effect, viz. that the executor of the will proved in 
the abſence of them who have intereſt, may be compelled 
to prove the ſame again in due form of law ; and if the wit- 
neſſes be dead in the mean time, it may endanger the whole 
teſtament ; eſpecially if 10 years be not paſſed ſince the pro- 
bation, whereby neceſſary ſolemnities are preſumed to have 
been obſerved : whereas the teſtament being proved in form 
of law, the executor is not to be compelled to prove the 
ſame any more; and although all the witneſſes afterwards 
be dead, the teſtament doth ſtill retain its full force“; but it is 
probable that this word ten in figures may have been miſtaken 
for thirty; for Dr. Godophin ſays, the will being proved only 
in common form, it may be queſtioned at any time within 
thirty years next after, by common opinion, before it work 
preſcription 4, , | | 

THis proving of the will in folemn form, is commonly 
at the inſtance of ſome perſon who defireth to invalidate 
the ſame ; in which caſe, his proctor, at the time of exhi- 


biting the will, ought to accept the contents thereof ſo far 


forth as it maketh for the benefit of his client ; otherwiſe, if 
any legacy is given to him in the will, he ſhall loſe it for his 


* Swinb. 448, 449. | ” Swinb. 449. 
* Powell v. Cleaver, 1789. 2 Bro, ®% Goioiph, 62, 
Cha. Rep. 504, 
general 
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general impugning the will a. If the parties intereſted do not 
call the executor to prove the will in ſolemn form, the execu- 
tor himſelf may cauſe, it to be thus- proved; and where an 
executor hath the greateſt part of the goods of the deceaſed 
bequeathed unto himſelf, and is in doubt whether, after the 
witneſſes be dead, that the wife or children, or other kindred 
of the deceaſed, will conteſt the validity of the will, he may 
cite them in ſpecial, and all others pretending intereſt in ge- 
neral (as is the uſual practice), to ſee the will proved by the 
witneſſes; which being done, the will ſhall not be ſet aſide 
afterwards (provided there hath been no irregularity in the 
proceſs,) when the witneſſes are dead“. 


WHEN the will is proved either in common form, or in 
form of law, the original muſt be depoſited in the regiſtry of 
the ordinary, and a copy thereof in parchment is made out 
under the ſeal of the ordinary, and delivered to the executor, 
together with a certificate of its having been proved before 
him; all which together is ſtyled the probate v. 


For proving the will in common form, it has juſt been 
mentioned ?, that the ſingle oath of the executor alone is ſuf- 
ficient for this purpoſe ; and if no ſuit is depending in the tem- 
poral courts concerning the will, an executor, in caſe of 
being refuſed, may have a writ of mandamus to compel the 
ordinary to grant probate thereof: but if the validity ot; 
the will is conteſted in the eccleſiaſtical court, it is a Lack. 
cient anſwer by the ordinary to a writ of mandamus, to re- 
turn, that a ſuit is depending before him, and not yet de- 
termined L—A teſtator having thought the executor appoint- 
ed a proper perſon to be entruſted with his affairs, the 
ordinary cannot adjudge him diſabled or incapable, neither 
can he inſiſt upon ſecurity from the executor, as the teſta- 
tor hath thought him able and qualified* ; yet if an execu- 
tor becomes ner compos, or as it is uſually termed, non compos 
mentis, which is, where a perſon is not of ſound mind, 
memory, and underſtanding ; then the ſpiritual court may 
commit adminiſtration*. If the executor becomes bank- 
rupt, it is faid the ordinary cannot grant adminiſtration to 
another: yet the court of chancery, where an executor is 


my Ought, 21. q Burr. Mansf, 2295. 
* 1 Ought. 21. r 1 Salk. 299. 
* Black Com, 2 Vol. 508, * 2 New, Abr. 376. 


Page 211, * 1 Salk, 299. 
P 3 conſidered 
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conſidered as a truſtee, if he becomes inſolvent, will oblige 
him to give ſecurity before he enters upon the truſt®: ſo in 
ſome caſes after he has taken upon him the executorſhip, he 
may be compelled to give —_— for paying a legacy, as 
we ſhall ſee under a ſubſequent head *. 

Wir reſpe& to an executor becoming bankrupt, as he 
acts in auter droit, i. e. in right of another, his bankruptcy 
does not take away the legal right of executorſhip, nor does 
the commiſſioners aſſignment affect the teſtator's aſſets, ex- 
cept as to ſuch beneficial intereſt as the bankrupt himſelf may 
be entitled to. But though a bankrupt executor may ſtrictly 
be the proper hand to receive the aſſets, yet if his aſſignees 
have received any of the property, a court of equity upon pe- 
tition will, for the benefit of creditors and legatees appoint a 
receiver, with whom the affignees ſhall account *. If the 
bankrupt executor has walled the aſſets, ſuch devaſtavit may 
be proved as a debt under the commiſſion ®. ; 

AN executor may prove under a commiſſion of bankruptcy 
debts that were due to his teſtator. But where an executor 
was bankrupt, and the petitioner a creditor of the bankrupt's 
teſtator, to the amount of 2861.—4.321. of the effects of the 
deceaſed were in the bankrupt's hands, and the petition to the 
lord chancellor was, to be permitted to prove this demand 
againſt the bankrupt's eſtate, his lordſhip ordered that the 
bankrupt be admitted a creditor for 4321. and that the af- 
ſignees pay the dividends into the bank, ſubject to further 
order . And where the bankrupt and another were exe- 
cutors of a creditor of the bankrupt, the court on petition 
permitted the other executor to. prove the debt, even though 
a ſuit was pending in the eccleſiaſtical court, as to the exe- 
cutorſhip. Yet this was oppoſed on the part of the aſſignees, 
on the ground that though in cafes where the bankrupt was 
executor, the court would appoint a perſon in the nature of a 
receiver, to prove a debt under the executor's commiſſion, 
there being no other manner of — the fund; yet, in this 
caſe, their being no executor, the eccleſiaſtical court will grant 
adminiſtration, pendente lite. But lord chancellor ordered, 
that the petitioner might be at liberty to prove this debt 
under the commiſſion, and that the dividends ſhould be paid 
into the bank by the aſſignees, pending the conteſt in the ec- 


cleſiaſtical court. 


v 2 New. Abr. 377. © Trader's and Conveyancer's Guide 
Page 249. and Guard, CMA. VI. 
Irader's and Conveyancer's Guide Ex parte Shakeſhaft, January, 1791. 
and Guard, CAF. VI. 2 Bro. Cha, Rep, 198, 
Ibid. , 
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The executor's oath, previous to obtaining the probate, is, 
uſually in this form: © You ſhall ſwear that you believe 
« this to be the true laſt will and teſtament of A. B. deceaſed : 
t and that you will pay all the debts and legacies of the de- 
« ceaſed, as far as the goods ſhall extend, and the law ſhall 
« bind you; and that you will exhibit, a true, full, and per- 
« fect inventory of all and every the goods, rights, and credits 
« of the deceaſed, together with a juſt and true account, in 
<« the regiſtry of the court of , when you ſhall be law- 
« fully called thereunto *.”* You alſo ſwear, that you believe 
the * of the goods, chattels, and credits, of or belonging 
to the ſaid A. B. at the time of his death, did not in value 
exceed the ſum of J. © So help you God.” 


BEFORE an executor applies for proving the will, it is ad- 
viſable for him to make an inventory, and that whether the: 
fame is required to be turned into the ordinary or not ; for 
unleſs an inventory or a calculation of the value of the de- 
ceaſed's goods, chattels, and credits, be made, the executor 
cannot be prepared to take the oath required, as has bee 
mentioned with reſpect to an adminiſtrator's oath ; and like- 
wiſe ſome other reaſons why the inventory ſhould be made, 
and the manner and form cf making it ſhewnY. And what 
was paid as for the fees and expence of an adminiſtration, 
or proving à will, and likewiſe the additions made thereto by 
ſtatutes 19 Geo. III. c. 66. and 23 Geo. III. c. 58. having 
heretofore been treated on?; we ſhall here obſerve that, by 
four later ſtatutes, viz. 29 Geo, III. c. 51. 35 Geo. III. 
c. 30. 37 Geo. III. c. go. and 41 Geo. Hl. c. 86. a very 
large addition is made to the duty impoſed by the two former 
acts, on probates and adminiſtrations; in conſequence of which 
the fees and expence of proving wills and taking adminiſtra- 
tions, are of courſe increaſed in proportion to the new addi- 
tional duties. And hence proceed to lay down a table of what 
is now paid for proving a will in common form, and for let- 
ters of adminiſtration; that hereby the reader may have a 
conſpicuous view of what he is to pay for the ſame, provided 
there is no oppoſition, as heretofore mentioned; and that the 
will have the names of two witneffes ſubſcribed thereto b, and 
it be very ſhort ; as not exceeding three or four ſheets, each 
whereof containing juſt ninety words. If the will contain 
more than three or four of thoſe ſheets, the expence will 'be 
increafed about two ſhillings for every ſuch ſheer, 


* 4 Burn's Eccleſ. Law, 203. 2 Page 19. „ 
7 Page 37—42, 245. d See the reaſon of two witneſſes, page 
* Page 16, 27. x60, 
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| {i To be paid by the wi- 


dow, child, parent, bro- In Common Form, By Commiſſion®, 
ther, or ſiſter of a pet- | t 
ty officer, common fea EA 
men, or marine, in the Adminiſ- Adminiſ- | 
| King's ſervice, where the Probates. | trations, Probates. | trations, }f 
value is — — a7 = 
. 3. d. . $ d. . So . . 4. . 
Under £20} © 7 17 0 4. n 
£20 and under 40 x o 6] x 14 6] 117 o 2 9 0 
40 and under 60 x = = ERS ET, he. 
60 and under 100 a 5 = 8 © 
| 
| | 
| 
== SI ImM 4486 
TI MM S446 WW om W235 
— ST ‚ RE 
ES RM. 5 $809 & $4 D 
| 
S TH o 9 ory o 18 
„ ol I 19 
= T T0 $26 3 
1 2 4 © 2 Þ 
2 6 2 13 44 -4 
4 . 8 - 19 6 5 3 3 
ix 23 if 12 97 nol 232 26 BY 3 6 
0 © 4 20 22 af 2t i 2 21 14 
36 19 4] 38 4 2] 38 19 of 39 12 
60 12 8] 61 17 6| 62 12 4 62 16 
87 16 of 89 o 10] 89 15 9 
123 13 6] 124 18 125 13 2] 126 6 10 
174 18 6 176 4] 176 18 2] 177 11 10 
226—3 6j 227 ; 4| 228 3 2 228 16 10 
328 13 6 329 18 4 330 13 2] 331 6 10 
431 3 61432 8 4/433 3 2/433 16 19 
533 13 6] 534 13 4| 555 13 21536 61 
636 3 6 637 8 4| 638 3 2 638 16 10 
738 13 6 739 18 4| 740 13 2| 741 6 10 
841 3 6 842 8 4843 3 2 $43 16 10 
Too, 200] 943 13 6 944 18 4 945 13 2 946 6 10 
Above 100,000[1036 12 olr037 16 10j1038 11 811039 5 


| Having finiſhed our laſt propoſitions, we come now to 

tonſider in what caſes adminiſtration muſt be granted with 
1 the will annexed ; or as it is commonly termed, adminiſtration 
| eum teſtamento annexo, and the manner of thus granting it. 


The method of obtaining adminiſtra- 


Lon, or proving a will by commiſſion, work. 
is deſcribed towards the end of the ex- 


* — 


planation preceding the contents of this 
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THis adminiſtration is granted in divers cafes where there 
is a will, as it may be durante minore ætate; durante abſentia; 
or pendente lite, and on other occaſions which we ſhall men- 
tion. Adminiſtration durante minore ætate, is that which is 
to be granted during the minority of an infant, who, although 
he may be appointed executor, cannot adminiſter until he ar- 
rives at the age of ſeventeen, till which time the ordinary 
may grant adminiſtration with the will annexed, and as it is 
held to whom he thinks fit?; in like manner as where there 
is no teſtament, he may grant it till the infant attains his full 
ge 4: yet if adminiſtration is granted during the minority of 

vers executors, he that comes firſt of age ſhall prove the 
will, and the adminiſtration ceaſes © ; likewiſe if there be two 
executors, one of the age of ſeventeen, and the other under, 
adminiftration during the minority of him that is under age is 
void ; becauſe he that is of the age of ſeventeen may execute 
the will f,—But as concerning executing a will at the age of 
ſeventeen, Where a petition was by a female infant of the 
age of eighteen, who was executrix of the will of her fiſter, 
who had attained twenty-one; (which will the petitioner had 
proved) ſtating the will of F. C. the father, whereby the re- 
ſidue of his perſonal eſtate was given to the petitioner and her 
deceaſed ſiſter, in equal ſhares, at their reſpective ages of 
twenty-one years; and praying that her ſiſter's ſhare of the 
property which had been paid into the court might be paid 
to her as executrix. The court would not direct the money 
to be paid out, but referred it to the maſter to enquire whe- 
ther there were any debts or legacies, and to conſider of a 
2 maintenance for the infant. In ſupport of this petition, 

r. Mitford, petitioner's counſel, ſaid, that the petitioner, 
notwithſtanding her infancy, might be plaintiff at law for all 
the rights of her ſiſter, although he apprehended that ſhe 
could not be guilty of a devaſlavit before twenty-one ; that 
therefore he 3 the was entitled to have a fund in 
this court paid out. That, if there were any debts or legacies 
to be paid, the court would order it to be paid out. Lord 
chancellor doubted whether, even in that cafe, he could order 
it to be paid; but ſaid that the infant was entitled to the fame 
protection with reſpect to this property as any other 5. 

By ſtatute 38 Geo. III. c. 87. Where an infant is ſole 
£xecutor, adminiſtration, with the will annexed, ſhall be 


© Godolph, 102, 5 Co, Rep. 2g, f Brownl, 46. 

3 Mod. 24, 1 New Abr. 381. © Compart v. Comtart, 1790. 3 Bro. 
Page 3, Cha. Rep. 195, 
Ia ef Teſt. 416, 
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granted to the guardian of ſuch infant, or to ſuch other perſon 
as the ſpiritual court ſhall think fit, until ſuch infant ſhall 
have attained the full age of twenty-one years, at which pe- 
riod, and not before, probate of the will ſhall be granted to 
him. And the perſon to whom ſuch adminiſtration ſhall be 
granted, ſhall have the ſame powers veſted in him as an ad- 
miniſtrator now hath by virtue of an adminiſtration granted 
to him durante minore tate. | 


ADMINISTRATION durante abſentia, or during abſence, as 
when the executor may be beyond fea ; this adminiſtration 
ſeems fo ſtand upon much the ſame reaſon as the adminiftra- 
tion durante minore ætate; it being neceſſary in both caſes 
that there ſhould be ſome perſon to manage the eſtate of the 
deceaſed ; and therefore it has been held to be grantable by 
law#®; and the ordinary may grant it, as he may letters of 
adminiſtration, where there is no will, and the next of kin be 
beyond ſea." 


LikKEw1sE the ordinary may grant adminiſtration pendente 
lite, that is, pending a ſuit : fo, where there is no contro- 
verſy, he may grant adminiſtration until the executor comes 
in, which, as well as the adminiſtration durante abſentia juſt 
mentioned, do fall of courſe as ſoon as the conſideration ceaſes 
upon which they were firſt granted i. 


IF the teſtator makes his will, without naming any execu- 
for, or if he names incapable perſons, or if the executors nam- 


ed refuſe to act; in either of theſe caſes the ordinary muſt 


grant adminiſtration with the teſtament annexed, to ſome 
other perſon * : and when the adminiſtration is thus granted, 
the duty of the adminiſtrator is very little different from that 
of an executor, he being to adhere to the teſtament as here- 
tofore mentioned l. For obtaining adminiſtration with the 
will annexed, the will of the deceaſed muſt be proved either 
in common form or form of law ®, in like manner as was 
lately ſhewn with reſpe& to the executor's proving it: and 
when the will is ſo proved, the original muſt be depoſited in 
the regiſtry of the ordinary, and a copy thereof on parch- 


E Clareand Hodges, 1 Lutw. 342, legatee, ſpecial adminiſtration may be 
N By ſtatute 38 Geo. III. c. 87. If granted. 
after the expiration of twelve calendar * 2 New Abr. 415. 
months, after the teſtator's death, the k Black. Com. 2 V. 503, 504. Cond 
executor to whom probate hath been cerning thoſe points mention was made, 
granted ſha!l not reſide within the juriſ- p. 193, 194. 
dition of his Majeſtv's courts, upon ap- * Pagel, 2. 
plication of any creditor, next of kin, or * Black, Com. 2 V. 508. 
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ment is made out under the ſeal of the ordinary, and delivered 
to the adminiſtrator, together with a certificate of its having 
been proved before him; in like manner as when the will is 
proved by the executor, notwithſtanding it is called admini- 
ſtration cum te/tamento annexo, or adminiſtration with the will 
annexed. 


THus having proceeded, we come now to treat on the 
method of proving a will in chancery; and from thence we 
ſhall proceed with regiſtering a will. 


Wren real eſtate is deviſed by will from the heir at law, 
and there is no occaſion or opportunity to prove or eſtabliſh 
the ſame at law, it is often neceſſary to prove ſuch will in 
ehancery, to perpetuate the teſtimony thereof: the way to do 
which, is to exhibit a bill againſt the heir at law, and to ſet 
forth the will verbatim therein, ſuggeſting that the heir is 
inclined to diſpute its validity; and then the defendant having 
anſwered, they proceed to iſſue as in other caſes, and examine 
the witneſſes to the will, or prove their hands if they are dead. 
The will (if the witneſſes are examined in town) muſt alſo be 
left to be examined in the examiner's office ; which done, and 


publication paſſed, the cauſe is at an end, an order or rules be- 


ing firſt obtained for publication : and the defendant, who is 
the heir at law, and examines no witneſſes touching the vali- 
dity of the will, may give notice of motion for the plaintiff 
to pay him his coſts to be taxed by a maſter, which the court 
uſually orders. This is what is uſually meant by proving a 
will in chancery, which might be adviſable to do while the 
witnefles to the will are living; for in this, as well as in 
other caſes where a bill may be filed for perpetuating the teſ- 
timony of witneſſes, it may be that a man's antagoniſt only 
waits till the death of ſome of them to begin his ſuit, when 
he may have a more favourable opportunity. 


As to regiſtering wills; by ſeveral ſtatutes, deeds and wills 
that affect real eſtates, and certain chattels real, in the coun- 
ties of York and Middleſex, are required to be regiſtered ; 
which regiſtering hath no alluſion to that in the eccleitaſtical 
courts, but is quite a diſtin thing; and it being a matter 
with which many may be unacquainted, we ſhall here men- 
tion the ſeveral ſtatutes by which the ſame is ordained, and 
make ſome obſervations with reſpect to effectuating a com- 
plete regiſtry. 


2 Black, Com, 2 V. cod, EY Harriſon's Cha, Prac, 38. 
By 
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By the ſtatute 2 & 3 Ann. c. 4. it is enacted, That 4 
memorial of all wills and deviſes in writing, whereby any 0 
honours, manors, lands, tenements, and hereditaments, with- 1 
in the J/:t-Riding of the county of York, may be any way t 
affected in law or equity, may, at the election ot the party 0 
or parties concerned, be regiſtered in ſuch a maimer as by 0 


the ſaid act is directed: and every deviſe by will of the ma- t 

nors, lands, tenements, or hereditaments, or any part there- I 

of, contained in any memorial ſo regiſtered as aforeſaid, that 1 

ſhall be made and publiſhed after the regiſtering of ſuch me- / 

morial, ſhall be adjudged fraudulent and void againſt any ſub- It 

ſequent purchaſer or mortgagee for valuable conſideration 5 tl 

wnleſs a memorial of ſuch will be regiſtered as aforeſaid. That t. 

every ſuch will or probate of the ſame, of which ſuch me- tl 

morial is to be regiſtered, ſhall be produced to the regiſter at c. 

the time of entering ſuch memorial, and oath. made that the 
memorial was duly figned and ſealed; and the regiſter ſhall in- 

dorſe a certificate on ſuch will or probate thereof, and men- m 

tion the day, hour, and time on which ſuch memorial is en- ſt; 

tered, expreſſing alſo in what book, page, and number the to 

fame is entered; and the regiſter ſhall ſign the certificate ſg V1 

indorſed ; which ſhall be allowed as evidence of ſuch regiſ- w 

tries in all courts of record. And a memorial of ſuch wills la 

as ſhall be made or publiſhed in London, or in any other ar 

place, not within forty miles of the Weſt-Riding, which an 

may affect lands in the Weſt-Riding, ſhall be regiſtered, in an 

caſe of an affidavit {wherein one of. the witneſſes to the me- ſe: 

morial of ſuch will ſhall ſwear, that he ſaw the memorial th; 

ſigned and ſealed, before any one of the judges at Veſimin- le 

fer, or a maſter in Chancery) be brought with the memorial me 

| to the regiſter ; which affidavit ſhall be a ſufficient authority th: 
to the regiſter to give a certificate of the regiſtering ſuch (v 

memorial ; and the certificate ſigned by the regiſter ſhall be wW 

evidence of the regiſtry. That memorials of wills regiſ- Ri 
f tered within ſix months after the death of the deviſor dying ya 
within England, Wales, and Berwick, or within three years fan 
! after the death of every deviſor dying upon or beyond the bec 
0 ſeas, ſhall be effectual. And in caſe the perſons intereſted- in me 
the lands deviſed by reaſon of the conteſting ſuch will, or the 

' other inevitable difficulty, without their wilful neglect, ſhall Wit 
1 be diſabled to exhibit a memorial within the times limited; cat 
in ſuch caſe the regiſtry of the memorial within ſix months and 
after their attainment of ſuch will, or a probate thereof, or wil 
removal of the impediment, ſhall be ſufficient. Paic 
By ſtatute 6 Ann, c. 25. it is enacted, That a memorial as f 


and 
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aud regiſtry ſhall be made of all wills which affect any lands 
or tenements in the Eaſt-Riding of the county of York. 
And by ſtatute 7 Ann. c. 20, a memorial and regiſtry is to 
be made of all wills whereby lands are affected in the county 
of Miadleſex, in like manner as inthe Weſt and Eaſt Ridings 
of Yorkihire. But neither of thoſe three ſtatutes extends 
to copybold eſtates, or to any leaſes at a rack rent, or to any 
leaſes not exceeding twenty-one years, where the actual poſ- 
ſeſſion gocth along with the leaſe; and in the ſtatute of 7 
Ann. therc is a reſervation as to the chambers in Serjeant's- 
inn, the inns of court, and the inns of chancery, to which 
this act doth not extend. By ſtatute 8 Geo. II. c. 6. a regil- 
try is to be of all wills affecting lands in the North-Riding of 
the county of Vork. But this ſtatute does not extend to 
copyhold eſtates, or to ſuch leaſes as juſt before mentioned. 


To effectuate a complete regiſtry, it is neceſſary that the 
memorial be on vellum or parchment, which need not be 
ſtamped, as neither of the acts require it. The memorial is 
to contain, 1. The name of the teſtator and his addition, 
dix. the place of his abode and occupation. 2. The date of the 
will. 3. The premiſes, or what is mentioned in the will re- 
lative to the real eſtate or chattels real deviſed thereby, which 
are to be deſcribed verbatim as in the will. 4. The names 
and additions of the witneſſes, v7z. their ſeveral occupations 
and places of abode. The memorial muſt be ſigned and 
ſealed by one of the deviſees, his guardians, or truſtees; and 
then atteſted by two witneſſes who ſaw the ſame ſigned and 
ſealed : afterwards one of the two witneſſes goes with the 
memorial and the will, or the probate, or an office- copy 
thereof (either of which is ſufficient), to the regiſter- office, 
(Which for the Weſt-Riding of the county of York, is at 
Wakefield; for the Eaſt-Riding, at Beverley; for the North- 
Riding, at Vork; and for the county of Middleſex, in Bell- 
yard, Carey-ſtreet, London); and at the office where the 
{ame is to be regiſtered makes an oath (unleſs an affidavit hath 
been made before a judge or maſter in chancery, as before 
mentioned) that he ſaw the memorial ſigned and ſealed; and 
the oath being ſo made, he leaves the memorial, together 
with the will, probate, or office-copy, on which the certifi- 
cate of the regiſtry is indorſed, as directed by the ſtatute, 
and that frequently within four or five days after ; when the 
will, probate, or office-copy, is fetched, and the regiſter 
paid his fee for regiſtering. ——The form of the memorial is 
as follows: | 

| A Me- 
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A MEmMoRI1AL to be regiſtered purſuant to an act of par- 
liament made for regiſtering deeds, &c. within the 
Mat, Eaſt, or Nerth Riding of the county of York, or 
the county of Middleſex, as may be the caſe. } 


THe probate of the laſt will and teſtament of A. B. of 
———» bearing date the day of. „and concerning 
All [here purſue the words of the will] which ſaid will is wit- 
neſſed by C. D. of E. F. of and G. H. 
of 
purſuant to the above mentioned act, by me J. K. one of 
the deviſees in the ſaid will mentioned: As wITNEss my 


hand and ſeal this day of ———, in the year of our 
Lord 17 — 
SioxED and ſealed JOHN KEMP. 75 
in the preſence of IF * 
CMARLES Dux. 8. 


Luk E MiTFoRD. 


For regiſtering deeds the form of a memorial varies very 


little from that uſed for a will; but we ſhall omit mentioning 


any more here with reſpect to deeds, as being foreign to this 
ſubject, and particularly treated on in CHAP. XI. of our 
work, entitled, The Trader's and Conveyancer's Guide 
and Guard ;” and ſhall now proceed with what was propoſed 
in reſpect to proctors fees, and taxing their bills, and there- 
with conclude this chapter. 


In divers caſes it hath been held, that proctor's fees are not 
ſuable for in the eccleſiaſtical court, but may be ſued for in 
the temporal courts ; from whence a prohibition may be 
had to ſtop proceeding in the eccleſiaſtical court, if ſuit 
ſhould be there commenced v. Upon proper application, 
as by petition from any ſuitor, or perſon that ſues, in the 
eccleſiaſtical court, the judge thereof has an nndoubted right 
to tax the Proctor s bill. The method of doing it, as uſually 
practiſed, is, for the judge to refer it to the regiſter, directing 
the reſpective parties to attend him if they think fit, one to make 


See prohibition deſcribed, page 18. 
his 


And this eie is required to de regiſtered 
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his exceptions, and the other to juſtify the ſeveral articles or 
items of his bill ; and the regiſter to make his report to the 
judge, who thereupon proceeds to tax the bill. If the re- 
giſter has any doubt, the aſſiſtance of the other proctors may 
be required. The fees alledged to be given to counſel, if 
denied by the client, as alſo his demand for any unuſual or 
extraordinary articles which do not appear from the proceed- 
inge in the cauſe, muſt be cleared up to the ſatis faction of the 
judge, either by the proctor's oath (if he voluntarily offers it, 
and there be no affidavit to the contrary), or by receipts and 
youchers from thoſe to whom the money is alledged to be 
paid, or by producing letters and orders from his client ®. 


CHAP *T. 


Of Executors, and ſuch Adminiſtrators who have the 
Adminiſtration granted with the Will annexed. 


HE office and duty of thoſe adminiſtrators who have 

the adminiſtration granted with the will annexed, be- 

ing, as hath been ſeen in ſeveral parts of this work, very little 
different from that of executors, we ſhall now take a view 
of both, as with reſpect to their power and what they are in- 
tereſted in; their getting in the deceaſed's effects; and what 
ſhall be aſſets in their hands to make them chargeable; their 
office and duty in paying debts and legacies. And as to 
debts, we ſhall here take notice of ſuch as are barred by the 
ſtatute of limitations, and of ſome that are to be paid with 
intereſt: and then of legacies; and when the ſame are to be 
paid; and what intereſt ſhall be allowed thereon. Likewiſe 
what executors and adminiftrators are to obſerve before they 
pay legacies ; and with reſpect to paying infants and married 


4 4 Burn's Ecclef, Law, 233. 
women. 
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women. In what courts legacies are to be ſued for; and 
caſes in which ſecurity may be required for paying the ſame. 
But as ſome of thoſe particulars have been diſcufled in the for- 
mer part of this work, we ſhall now have occaſion only to 
take a curſory view thereof, and make a little addition to 
what has heretofore been mentioned ; but with reſpect to le- 
gacies, ' which we have hitherto ſcarce touched upon, thoſe 
will here require a diſcuſſion, as they ſhall have, after ſome 
notice has been taken of the other particulars. 


Wirn reſpect to the power an adminiſtrator hath by vir- 
tue of adminiſtration obtained from the ordinary; this being 
very nearly allied to that of an executor, except in a few 
particular inſtances wherein the executor differs from an ad- 
miniſtrator, we need here only refer the reader to the firſt 
ſection of the ſecond chapter of the Law's Diſpoſal ; and to 
what has been mentioned under the head of proving the 
will b, for a diſcovery both of the executor's and adminiſtra- 
tor's power. And as what the adminiſtrator is intereſted in 
hath been treated on, and being the ſame with what an exe- 
cutor, as ſuch, has intereſt in, we may refer to the ſecond 
ſection of the laſt mentioned chapter, and to what has here- 
tofore been mentioned , for a diſcovery both of what an 
executor and adminiſtrator is intereſted in. And as to get- 
ting in the deceaſed's effects, and what ſhall be aſſets in the 
adminiſtator's hands to make him chargeable ; this likewiſe 
having been treated on, as well as his office and duty in 
paying debts ; and being like applicable to an executor, 
we ſhall now make ſome addition to what has been men- 
tioned concerning aſſets, firſt attending to real eſtate deviſed 
for paying debts, to the ſame being mortgaged ; and after- 
wards to paying teſtator's debts and legacies, in alluſion to 
what has been treated on in the former part of our work . 


* Page 20. e Page 43. 
Page 190. Page 51. 
Page 28. * Page 45. 50—59. 93s 


Page 265, 166, 181, 190, 191, 192. | 
8e 


n i N 


4 n "lh _—_ 1 8 1 


by W1LL and TESTAMENT. 225 


So likewiſe, we ſhall make ſome addition to what was men- 
tioned with reſpect to debts, as concerning thoſe that may be 
rs the ſtatute of limitations, and debts to be, paid with 
inter 

As CONCERNING real eſtate deviſed for paying debts, 
we may obſerve the general rule is, that the perſonal eſtate 
ſhall be firſt charged with the payment of debts and legacies ; 
and the teſtator cannot exempt it from being liable to his 
debts, as againſt creditors ; but as between heir and execu- 
tor, he may charge them upon his real eſtate, which is not 
primarily liable, and diſcharge the perſonal eſtate: but, al- 
though there are ſeveral ways by which a man may give his 
real eftate for payment of his debts, yet if there be not in the 
will, either expreſs words, or a manifet intent of the teſ- 
tator to diſcharge the perſonal eſtate, it ſhall be firſt liable *. 
And in all caſes it ſhall be applied in diſcharge of the teſta- 
tor's perſonal debt, or general legacy, unleſs he by expreſs 
words or maxifeft intention exempt it!. i | 

It has been held that a deviſe of a competent part of real 
eſtate to be ſold to pay debts and legacies, does not exempt 
the perſonal eſtate. The general rule of law and equity is, 
that the perſonal eſtate is the firſt fund for payment of 
debts; and as to proper legacies it is conſidered as the only 
fund, both in the eccleſiaſtical, and in the court of chancery 
if, therefore the perſonal eſtate is to be exempted from theſe 
charges, it muſt be ſo expreſſed, or it mutt appear from a 
plain neceſſary implication ariſing from the words of the teſ- 
tator ; and in ſuch caſe of an implication or plain intention, 
without expreſs words, it muſt appear that the perſonal eſtate 
is given as a ſpecific bequeſt in ſome ſhape k. 

HE perſonal eſtate may be ſo exempt, as where the ſame 
under B's will paſſed as a ſpecific legacy to the executrix ; and 
it was held that it ſhould not be applied in exoneration of the 
real eftate!. And where teſtator gave ſeveral ſpecific parts of 
his perſonal eſtate, and then gave part of his real eſtate in 
ſtrict ſettlement, and deviſed the remainder of his real eſtate 
to truſtees in truſt, to ſell for the payment of debts, and in 
caſe that ſhould not be ſufficient to diſcharge the debts, he 
charged the deficiency on the deviſed real eſtates. He then 
gave the reſidue of his perſonal eſtate, not before bequeathed, 


h 1 Wilſon Rep. 24. I Bro. Ch. * Lord Incbigain. v. French, 1744. 
Rep, 462. Amb. Rep. 33. 

Ancaſter and Mayer, 178 5. 1 Brown's V aller v. Jackſen, July, 1743. ® 
Cha, Rep. 154, 1 P. Will, 294, Note Atk. 624. 
I, 4 edit. 
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to his wife, The court held ſhe took it wholly exempt from 
the debts. And where teſtator by his will charged his whole 
eſtates with payment of all his debts, legacies, and funeral 
expences, and for that purpoſe he deviſed particular lands to 
truſtees, in truſt to ſel] the ſame, and pay his debts, legacies, 
and funeral expences, and he gave to his wife all his perſonal 
eſtate whatioever and conſtituted her ſole executrix. The 
debts exceeded the perſonal eſtate. Lord Bathurſt determined 
the perſonal eſtate to be exempt . 

So where the teſtator deviſed his real eſtate to be ſold, and 
the money to ariſe by the ſale to be applied to pay morgages 
and other debts, the reſidue to be added to his perſonal eſtate. 
— The only queſtion was, whether under this deviſe, the real 
eſtate thould exonerate the perſonal eſtate. It was argued 
that, expreſs words are neceſſary to exempt the perſonal eſ- 
tate, and in ſupport hereof different caſes were cited b. 

MasTtExR oF THE RoLLs.—l have no doubt about this 
caſe. The general rules are very clear that the perſonal eſtate 
is the fund firſt liable, and that the teſtator cannot exonerate 
it without ſubſtituting another fund, But there is no magic 
in words; no peculiar form of expreflion is neceſſary in order 
to exonerate the pei ſonal eſtate. If the intention of the teſ- 
tator be evident to exoncrate the perſonality, it muſt be ex- 
onerated—] muſt declare, that the money ariſing from the 
fale is to be applied in payment of debts e. 

As to debts ſecured by mortgage the ſame rule holds as be- 
fore mentioned, and the perſonal eſtate of the teſtator ſhall be 
primary applied in diſcharge of his perſonal debt, unleſs he by 
expreſs words or manifeſt intent exempt it; and where a 
mortgage in fee was made redeemable on payment of Zool. 
and intereſt upon any Michaelmas day, on fix months notice; 
mortgagor dies, having deviſed his perſonal eſtate to his wife. 
'The perſonal eſtate -was held liable to pay the mortgage in 
favour of the heir ©, 

Laxps ſubject to or deviſed for payment of debts ſhall be 
liable to diſcharge mortgaged lands either deſcended or 
deviſed . Where A. deviſed lands to R. M. in tail, then in 
mortgage for 1300l. and deviſed other lands to T. M. ſubject 
to the payment of his debts, in caſe his perſonal eſtate ſhould 
not prove ſufficient. It was held the 1 300l. muſt be paid as a 


2 Anderton v. Cork, Ky: aftoa v. Ky- © Webb v. Jones, 1786. 2 Bro. Cha, 


n cn, cited in 1 Yro, Cha. Rep. 456, Rep. 6c. 
457. d Howel v. Price, 1 P. Will. 1 8 


d 3 ms. 32. Samævell v. Mile. 1 e * id. 294, Note I, 
Bro, Cha. Rep. 114; Ancaſlir and 
Mayer, Ibig. 454. 
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debt out of the teſtator's perſonal eſtate, and, if deficient, out 
of the real eſtate ſo deviſed to T. Mf. And where Sir R. 
W. was ſeized in fee of eſtates in C. which were mortgaged 
to a conſiderable amount, and alſo of an eſtate in the Ifle of 
Wight, and being ſeiſed for life with an ultimate remainder 
or reverſion in fee, after limitations in tail, to himſelf (as 
heir at law to his brother,) of an eſtate which was ſo deviſed 
by his brother, and poſſeſſed of an equal intereſt in money, 
bequeathed by him to be laid out in lands; deviſed the mort- 
gaged lands to ſeveral uſes, and among other things to the 
plaintiff for life, remainder to her ſons in tail, remainder to 
her daughters as tenants in common. He deviſed the eſtate 
in the Iſle of Wight to truſtees for 21 years, among other 
uſes to pay his bond and book debts, if his perſonal eflate ſhould 
not be ſufficient, and by a further clauſe to pay all his debts. 
It was held, this truſt term jointly with the perſonal eſtate, 
ſhall exonerate the mortgaged eſtate 5 . | 

So lands ſubject to or deviſed for payment of debts ſhall 
be liable to diſcharge mortgaged lands either deſcended or de- 
viſed, even though the mortaged lands be deviſed expreſsly 
ſulject to the incumbrance; as where one deviſed his lands in 
D. to A. (his couſin) an infant at her age of 21, fubjed to the 
incumbrances thereupon, and the rents during the infancy to 
be paid to her father, and deviſed all his other lands to truſ- 
tees to pay his debts. Maſter of the Rolls, The deviſe of the 
eſtate ſubject to the incumbrance is no more than what is im- 
plied, for the teſtator could not do otherwiſe ; but when the 
teſtator deviſes other lands to pay his debts, this muſt be in- 
tended all his debts, and conſequently the debt by mortgage 
is part of thoſe debts which are to be paid off out of the mo- 
ney arifing by fale out of the truſt eſtate ; and this 1s tne 
ſtronger by the teſtator's having appointed the rents and pro- 
fits during the infancy of his god-daughter to be paid to the 
infant's father for the ſole uſe of the infant, which is as much 
as to ſay, that they ſhall not go to be applied in diſcharge of 
the mortgage b. 

Wukn E one mortgaged a fee-ſimple eſtate and deviſed the 
ſame, and alſo deviſed an eſtate held by him for three lives, 
to his wife, and after making his will purchaſed the reverſion 
in fee of the lifehold eſtate, whereby the deviſe thereof 
was revoked, and the eſtate deſcended to the heir; it was 


" Barthslomexw v. May, Feb, 1737. * Tweedale v. Coventry, 1783, 1 Bre. 
1 Atk, 487. ” Cha. Rep. 240. * : 
b Serle v. St, Eloy, 2 P. Will. 386. 
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held that the lands deſcended ſhall exonerate the mortgaged 
lands deviſed. But at the firſt hearing of this cauſe, lord 
Hardwicke held the wife was not intitled to have ſuch exone- 
ration in a court of equity, Yet after a rehearing, and tak- 
ing twelve months to conſider, his lordſhip faid he did not 
think the caſe of the heir at law ſo hard as before, becauſe it 
was not the intention of the teſtator that the heir ſhould take 
any part of his eſtate ; and it was a mere accident that threw 
a part upon him, viz. the ignorance of the teſtator that it was 
neceſlary after purchaſing in the fee to republiſh his will i. 

UNINcUMBERED lands and mortgaged lands being both 
7 deviſed (but expreſsly © after payment of all debts”) 

all contribute in diſcharge of the mortgage ; as where one 
ſeized in fee of the manors of A. and B. mortgages A. for 
4000l. and by will charges all his real eſtate with payment 
of his debts, and deviſes A. to C. and B. to D. and dies; 
the deviſe2 of A. ſhall compel the deviſee of B. to contribute 
to pay the mortgage on Ax. 

Bor in all theſe caſes the debt being conſidered as the 2 

ſonal debt of the teflator himſelf, the charge on the real eſtate 
is merely collateral. 'I he rule therefore is otherwiſe, where 
the charge is on the real eſtate principally, although there be a 
us perſonal ſecurity. Or, where the debt (although 
perſonal in its creation) was contracted originally by another, 
Tr a man mortgage lands, and covenants to pay the mo- 
ney, and dies, the perſonal eſtate of the mortgagor, ſhall, in 
favour of the heir, be applied to exonerate the mortgage. So 
it is, though there was no covenant, if the mortgagor had the 
money; becauſe it was his debt, and he is bound to make it 
good though the land be a defective ſecurity ; but if grandfa- 
ther mortgages and covenants to pay, and the land deſcend to 
his ſon, and his ſon dies, the ſon's perſonal eſtate ſhall not 
go in aid of this mortgage. A. mortgages his land to B. and 
after ſells it to C. for 1000], which includes the mortgage 
money ; C. the purchaſer ſhall pay the mortgage, for he had 
made it a debt in himſelf 

WHERE A, ſeiſed in fee mortgages his land, leaving B. 
his ſon and heir, B's perſonal eſtate ſhall not be applied to 
pay this mortgage, becauſe it was not B's debt: ſo though 
the mortgage being transferred in B's time, B. covenants to 


pay the money, yet the debt not being originally the debt of 


i Galton V. Hancock, June, 1744. 2. * Carter V. Bar nadiſton, 1 P. Will. 
Atk. 424. | 505. | 
rh * Cope v. Cope, 2 Salk, 449. 
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B. his covenant is only a ſurety, and the land the original 
debtor, which C. ſhall take with the burthen ®. And, where 
land deſcended to the wife ſubject to a mortgage made by her 
father; on aſſignment of the mortgage the huſband cove- 
nanted for payment of the money to the aſſignee, it was de- 
creed the huſband's perſonal eſtate was not liable to exonerate 
the mortgaged premiſes, for the debt was originally the fa- 
ther's ans, continuing to be ſo, the covenant was an additional 
ſecurity for the ſatisfaction only of the lender, and not in- 
tended to alter the nature of the debt ". . | 

So where teſtator charged his real eſtate (which was ſubject 
to a mortgage contracted by his anceſtor) and allo all his per- 
ſonal eſtate, with his debts and legacies. It was decreed the 
———_ ſhall be borne by the eſtate originally liable, and 
not paid out of his eſtates, and the executrix having paid it 
out of the perſonal eſtate, ſhall be repaid the money. 

AND where there was a charge upon a term for payment 
of debts, it was held that a leaſehold eſtate purchaſed by the 
teſtator ſubject to a mortgage, ſhall bear the burthen of that 
mortgage, it not being properly the debt of the teſtator, the 
charge under which it came to him being prior to his pur- 
chaſing it, and inherent in the eſtate ?, 3 

Fawekr, having contracted a debt which was by ſimple 
contract, deviſed his real eſtate to Colville, who, afterwards, 
charged this debt upon the eſtate, fo deviſed to him. Culville 
by his will gave a leaſehold eſtate to his wife, to whom he 
alſo gave his perſonal eſtate.” A bill was filed, praying that 
the perſonal eſtate of Colville might exonerate the real, of this 
debt,-Maſter of the rolls, The general perſonal eſtate ſhall 
be applied in favour of the heir, be he heres natus or heres 
faRus, but not ſo as to defeat a ſpecihe deviſe of the perſonal 
eſtate, If this be a ſpecific deviſe, there is no doubt it is free 
from the debt. If it were given, in theſe terms, to a perſon 
who was not the general repreſentative, it would be a ſpecific 
deviſe, does it*"make it otherwiſe, that, in this caſe, the wife 
is general repreſentative ? I am ſtrongly inclined to think that 


it is a ſpecific deviſe, Where an eſtate deſcends, or comes to 


one ſubject to a mortgage, although the mortgage be after- 
wards, affigned, and the party to whom it deſcended, enter 


n Evelyn v. Evelyn, 1731. 2 P. Will, © Law%ſon v. Hudſon, 1779, 1 Bro, 
664. Cha. Rep. 58. 
* Bagot v. Ougbtor, 1717. Bid. 347. P Arcafter v. Mayer, July 1785. 3 
Bro, Cha, Rep, 454. N a 
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into a covenant to pay the money borrowed ; yet that ſhall 
not bind his perſonal eſtate. - Here it was a very honourable 
tranſaction, on the part of Colville, as to the creditor, The 
eneral reaſoning on the ſubject is all in Evelyn v. Evelyn 
lately cited]. The ſpecific deviſe is not liable to the debt 4. 

HavinG thus proceeded, we ſhall now advert to our poſi- 
tion concerning the perſonal eftate being to be charged firſt 
with the payment of debts and legacies, and that the teſtator 
cannot exempt it from being liable to his debts as againſt cre- 
ditors, and here attend to what was mentioned in a former 
part of our work concerning legal and equitable aſſets . The 
heir having real aſſets and not being liable to pay ſimple con- 
tract debts of the anceſtor therewith, where there is perſonal 
eſtate ſufficient for paying the ſame *. 

As to legal and equitable aſſets, it has been ſhewn in the 
part of our work juſt now referred to, that in paying the former 
a preference is allowed to creditors according to the ſuperiority 
of their debts; but not ſo in paying the latter. And here we 
may obſerve that it being the object of a court of equity, that 
every claimant upon the aſſets of a deceaſed perſon as far as 
ſuch aſſets can, by any arrangement canſiſtent with the nature 
of their reſpectiye claims, be applied in ſatisfaction thereof, 
it has been long ſettled, that where one claimant has more 
than one fund to reſort to, and another claimant only one, 
the firſt claimant ſhall reſort to that fund on which the ſecond 
has no lien; if therefore a ſpecialty creditor, whoſe debt is a 
lien on the real affets, receive ſatisfaction out of the perſonal 
aſſets, a ſimple contract creditor ſhall ſtand in the place of a 
ſpecialty creditor againſt the real affets, /o far as the latter 
ſhall have exhauſted the perſonal aſſets in payment of his 
debt. So, where lands are ſubjected to payment of all debts, 
a legatee ſhall ſtand in the place of a ſimple contract creditor 
who has been ſatisfied out of perſonal aſſets. So where le- 
gacies by will are charged on the real eſtate but not the le- 
gacies hy codicil, the former ſhall reſort to the real aſſets upon 
a deficiency of the perſonal aſſets to pay the whole. But 
from the principles of theſe rules it is clear they cannot be 
applied in aid of one claimant fo as to defeat the claim of ano- 
ther, and it is to be obſerved that none of the rules ſubject 
any fund to a claim to which it was not before ſubject, but 
only take care that the election of one claimant ſhall not pre- 


q4 Tarkerwille v. Fawvcet, 1786, 2 Bro. Page 59, 
Cha, Rep. 57. * Page 93. 
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judice the claims of the others, and for the ſame reaſons the 
application of the perſonal aſſets in eaſe of the real eſtate mort- 
gaged does not take place to the defeating of any legacy *. 

As concerning fraudulent deviſes which are provided 
againſt by the ſtat. 3 & 4 W. & M. c. 14. (related in the 
part of our work referred to in the preceding page); it is ob- 
ſervable that, the proviſion in this ſtatute was introduced for 
the benefit of creditors merely ; and if a deviſe for payment 
of debts does not provide for it in a practicable manner, it 
does not take the caſe out of the ſtatute, —Teſtator made a 
general charge of his debts upon his real eſtate, exempting 
his perſonalty from the payment thereof. He then deviſed a 
particular eſtate to truſtees for that purpoſe, excepting his 
capital manſion houſe. The decree was, that the deviſed 
truſt eſtate ſhould be ſold for the payment of debts. The 
maſter fold the whole devi ed truſt eſtate, not excepting the 
manſion houſe, and upon its being referred to the maſter to 
conſider, whether a good title could be made, he reported, 
there could not be a good title made to the manſion houſe. 
On an exception to the maſter's report. Mr. Lloyd cited 
two caſes u to ſhew that a deviſe for payment of debts, though 
out of rents and profits only, took the caſe out of fraudulent 
deviſes, and that a creditor, even by ſpecialty could only take 
it in the way in which the teſtacor thought proper to give it 
him ; though had there been no deviſe to pay debts, he would 
have had a right to have his debt raiſed by ſale. 

Lokd CHANCELLOR ſaid, he was not aware that a gift 
of the eſtate, for the payment of debts, in a manner which 
could not anſwer the purpoſe, was ſuch a deviſe as would 
take the caſe out of the ſtatute. That if the maſter reported 
that the debts could not be paid by the means provided en the 
deviſe, he would either here, or in the houſe of lords, (un- 
leſs the houſe over-ruled him) order the eſtate : be fold, not- 
withſtanding the ſtatute ; and ſhould conſider ic, fo far as 
fraudulent.—In the preſent caſe he ſhould order the deviſed 
eſtate to be ſold, without including the capital manſion-houſe, 
if, without it, the eſtate was ſufficient for payment of debts, 
if not the manſion houſe muſt be ſold. But it being under- 
ſtood that it was ſufficient without the manſion-houſe, the 
order went ſo, and the exception was over-ruled *. 


* 1 P. Will. 679. Note 1. 4th Edit. * Flugbes v. Daulben, 1789. 2 Bro. 
* Lingard v. Lord Derby, 1 Bro. Cha. Cha. Rep. 614, 
Rep, 311. Ridowt v. Lord Plymouth, 2 
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Tuus having proceeded concerning debts, whereby we 
have been led to touch upon legacies, which will be treated 
on hereafter, as thoſe claim the next regard ; and after the 
debts are all diſcharged, muſt be paid by the executor, ſo far 
as his aſſets will extend: and here he is not allowed to give 
himſelf the preference? by retaining, as in the caſe of debts “. 
But before we enter on the diſcuſſion of legacies, we ſhall ad- 
vert to what was propoſed with reſpect to debts barred by the 


ſtatute of limitations, and debts to be paid with intereſt. 


By ſtatute 21 Ja. I. c. 16. commonly called the ſtatute of 
limitations, perſons are barred of actions for debts due on 
ſimple contract, or for arrears of rent, and of actions that 
may be had for ſome other purpoſes; unleſs the ſame be 


brought within ſix years after the cauſe thereof commenced, 


or after the debts or rent became due: but in this act there 
are exceptions with reſpect to infants, perſons beyond ſea, 


and ſome others. And there are means by which the bar of 
the action may be ſaved, and the debt revived, as it is Clearly 


agreed, that if after fix years the debtor acknowledges the 
debt, and promiſes payment thereof, that this revives it and 
brings it out of the ſtatute ; as if a debtor by promiſſory 
note, or ſimple contract, promiſes within ſix years of the 


action brought, that he will pay the debt; though this was 


barred by the ſtatute, yet it is revived by the promife, which 
being proved, an action may be ſupported for the recovery 
of it ; the acknowledgment and promiſe being a new evi- 
dence of the debt *®, And if the debtor by his will directs, 
that all his debts ſhall be paid, or makes any proviſion for the 
payment of his debts in general, this will revive it, and 
bring it out of the ſtatute, and make his executors liable v.— 
Where the debt is conſiderable, and there is danger of its 
being barred by the ſtatute, it is common for the creditor 
within the ſix years after the ſame was contracted, to ſue out 
a writ, as by way of commencing an action againſt the 
debtor ; which writ his attorney gets returned by the ſheriff, 
and then enters it on a roll, which he files with 

officer; and hereby the debt is ſaved from being barred by 
the ſtatute at the expiration of fix years, as it otherwiſe 
might be, 


Y Black. Com. 2 V. 512, * 1 Salk. 28, 29. 5 Mod, 425, 426. 
2 Mentioned page 27. d Prec. Cha. 385. | 
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W1TH reſpect to intereſt due on debts, of which mention 
has been made ©: It is ſaid that, where a man deviſes his real 
eſtate for payment of his debts, that thoſe due on {imple con- 
tract, as well as others, ſhall _ intereſt, becauſe the real 
eſtate, being now the fund out of which the debts are to be 
paid, yields annual profit“. But it has been held otherwiſe *. 
And where money was raiſed by deed upon land, and inveſt- 
ed in the name of a truſtee, to pay debts, the reſidue to the 
uſe of the truſtee, the ſimple contract debts not being chang- 
ed in their nature, therefore were not allowed to bear inte- 
reſt. But if the creditors had filed bills, and obtained ſepa- 


rate reports, from that time their debts would have carried 
intereſt *. 


BENNET as executor, kept the money of his teſtator in 


his hands, without accounting for,a long time, and employed- 


it in his trade; and being ſued by Newton, a ſimple contract 
creditor, The queſtion was, Whether he ſhall pay in- 
tereſt? By the lord chancellor: There are many ſayings 
in the books, to prevent it being laid down as a general 
rule, that an executor ſhall pay intereſt for money uſed in the 
courſe of his trade ; but it does not follow that he may keep 
the eſtate of his teſtator for a long courſe of time idle, from 
the perſons entitled to it by the will, ——The doctrine I am 
deſired to lay down is, that an executor may keep his teſtator's 
money, and apply it to the uſes of his trade, without being 
liable to intereſt. It has been argued to this extent, that, 
if the executor is ſolvent, he ſhall not pay intereſt ; if he is 
not, he ſhall.—1 cannot ſee the reaſon of that caſe, It is 
impoflible this ſhould have been laid down as the law of the 
court, I do not fay, he ſhall pay intereſt on the ground of 
his having called in a debt which bore intereſt, becauſe an 
executor has an honeſt diſcretion to call in money which he 
thinks in hazard ; but when it is called in, and made profit 
of in the way of his trade, I think he ſhould be charged with 
intereſt, he books ſay, he ſhall not, becauſe it might be 
loſt, and if it was he muſt have anſwered it. This argu- 
ment would apply equally to the caſe, where the executor 
makes actual intereſt ; for the party to whom it is lent may 
become inſolvent, When the executor did not apply the 


© Page 57. of Both v. Earl of Bradford, 2. Ver. 58. 
*2 P. Will. 26, r Sbirley and Ear! Ferret, E. 1779. I 
* Barwelly, Par ier, 2 Ve. 363. EA Bro. Cha. Rep. 41. 
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money to the uſes of the will, or bring it hither, I muſt take 
it, that he kept it for the purpoſe of making advantage of it 
in the way of his trade. From 1760, Bennet had not a co- 
jour of reaſon for not applying it.—He has not ſhewn any 
reaſonable cauſe for keeping the money, but has done it mere. 
ly for the fake of uſing it in his trade; he therefore muſt be 
charged with intereſt 3. | 


LEGACIEs, as we have lately hinted, are to be paid after 
debts; and where there is no time limited for paying a 
legacy, the executor has one year after the teſtator's death for 
paying it“, in like manner as heretofore mentioned concern- 
ing diſtribution by the ſtatute i,—lt is held that the ſtatute 
of limitations is no bar to a legacy, although it may have 
been due twenty years before demanded &. 


A LEGACY is a bequeſt or gift of goods and chattels by 


will or teſtament; and the perſon to whom it 1s given 1s 
ſtyled the legatee, which every perſon 1s capable of being 
unleſs particularly diſabled by the common law or ſtatutes !; 
as traitors, popiſh recuſants, artificers going out of the king- 
dom, and exerciſing their trades in foreign parts , perſons for 
the ſecond offence denying the Trinity, or aſſerting that there 
are more gods than one®, and ſome others. 


Tuls bequeſt, . being of goods and chattels, veſts in the 
executor, as was mentioned in a former part of our work, and 
the legacy is not perfe& without his afſent ; for if I have a 
general legacy of 100]. or a ſpecific ene of a piece of plate, or 
horſe, or the like, I cannot in either caſe take it without the 
conſent of the executor o, whoſe buſineſs it is firſt to ſee whe- 
ther there is a ſufficient fund left to pay the debts of the teſ- 
tator, to which the perſonal eſtate is always liable, as we have 
lately ſhewn. And, in caſe of a deficiency of aſſets, all the 
general legacies ſhall abate proportionably, in order to pay the 
debts ; but a ſpecific legacy is not to abate or allow any thing 
by way of abatement, unleſs there are not ſufficient without 
it. So upon the ſame principle, if the legatees have been paid 
their legacies, they are afterwards obliged to refund a ratable 
part, if debts ſhould come in more than ſufficient to exhauſt 
the 7eſiduum, after the legacies paid p. By 


' © Nerot'n and Bennet, Hil, 1784. 1 | Black. Com. 2 V. 512. 


Drown, Cha. Rep. 359. m Stat. 5 Geo. I. c. 27. 
" 2 Salk, 415. n Stat. 9 and 10 W. c. 32. 
1 Page 8 © Co. h oh 
2 Freem. Rep. za. P Black. Com, 2 V. 512. 
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A $PECIFIC legacy, of which we have lately had ſome 

deſcription (ſtrictly ſpeaking) is ſaid by lord Hardwicke to be 
a bequeſt of a particular chattel, ſpecifically deſcribed and diſ- 
tinguiſhed from all other things of the ſame kind, or (in other 
words) an individual legacy. Money therefore, if ſufficiently 
diſtinguiſhed, may be the ſubject of a ſpecific bequeſt, as, 
money in a certain cheſt.—So of ſtock.—So a bequeſt of part 
of a ſpecific chattel may be equally a ſpecific legacy. On the 
other hand a mere bequeſt of guantity, whether of money or 
any chattel, is a general legacy, as of a quantity of ſtock, and 
where the teſtator has not ſuch Rock at his death, it is a di- 
rection to the executor to procure ſo much ſtock for the lega- 
tee 1,——Perſonal annuities given by will are general lega- 
cies, and a deviſe of an — for life 5 on the per- 
ſonal eſtate, where there is a deficiency of aſſets, ſhall abate in 
proportion with the other legatees . 
Ix a late caſe lord Thurlow citing a variety of caſes per- 
taining to ſpecific and general legacies, made many learned ob- 
fervations on the diſtinction between them; and his lordſhip 
held the bequeſt of a bond for 3,500l. to be a ſpecihc legacy, 
but that the ſame was not adeemed by the teſtator having re- 
ceived part of it in his lifetime, as a dividend under the bank- 
ruptcy of the obligor ; it appearing to be the teſtator's inten- 
tion that the legatee and her children ſhould have the debt 
ſecured as a proviſion for them.—In the ſame cafe where a 
legacy was © of my 1000l. Eaſt-India ſtock,” it was clearly 
held to be ſpecific, and adeemed by the teſtator's having ſold 
the ſtock . And where teſtator reciting that he was noffeſſed 
of a certain ſum in navy bills, and bequeaths it. This was 
held to be a ſpecific legacy, and to paſs only ſuch navy bills as 
he poſſeſſed at his death *. | 

A SPECIFIC legacy as it has in ſome reſpects the advan- 
tage, ſo in other reſpects it has the diſadvantage of a general 
legacy. As there is a benefit one way to a ſpecific legatee, 
that he ſhall not contribute, ſo there is a hazard the other way; 
for inſtance, if ſuch ſpecific legacy (being a leaſe) be evicted, 
or (being goods) be Joſt or burnt, or (being a debt) be loſt by 
the infolvency of the debtor, in all theſe cafes ſuch ſpecihc 
legatee ſhall haye no contribution from the other legatees, and 
therefore ſhall pay no contribution towards them. 


'UIP. Will. 540. Note 1. 4th edit. © Pitt v. Camelferd, July, 1790, 3 Bro. 
Hume v. Edwards, May, 1749. 3 Cha. Rep. 16c, 
Atk. 693. | v Hinter v. Pinke, 1719, 1 P. Wilb 


* Aſbburner and Magsire, july, 1786, 540. 
2 Bro, Cha, Rep, 108," Cant 
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LEGATEES on the bequeſt of part of a ſpecific chattel. 


though not liable to abatement with general legatees, yet muſt 


abate proportionably among themſelves upon deficiency of 
ſpecific things bequeathed, or deficiency of general aſſets for 
payment of debts. So, ſpecific legatees of diſtin chattels 


| ſhall abate proportionably on deficiency of general aſſets *%.— 


Where the reſidue is not beyond the value of the legacies, 
the reſiduary legatee takes nothing. But in a caſe under ſpe- 
cial circumitances, where a teſtator meant the ſurplus as a 
legacy to his ſon, on a deficiency of aſſets he was allowed to 
come in with the other legatees ; yet of this caſe lord Thur- 
low has expreſſed a diſapprobation, and ſaid, that in ſuch a 
caſe, if the teſtator did not leave a reſidue beyond the value of 
the legacies, the reſiduary legatee takes nothing; ſo where 
the pecuniary legacies abate among themſelves, the reſiduary 
legatce takes nothing d. 
HENCE it may be perceived that, if there are not aſſets to 
the teſtator's debts, the legatees take nothing. But now 
we-ſhall advert to what has lately been mentioned concern- 
ing lands ſubjected to the payment of debts, in which caſe a 
legatee ſhall ſtand in the place of a ſimple contract creditor, 


who hath been ſatisfied out of perſonal aſſets .. But where 


one ſeized in fee owes debts by bond, and deviſes lands to the 
heir in tail, and gives ſeveral legacies, after which he dies, 
leaving the heir his executor ; the heir with the perſonal eſtate 
pays off the bond debts, by which means there are not aſſets 
to pay the legacies; the legatees bring their bill, Praying to 
ſtand in the place of the bond creditors, and to be paid out of 


the land deviſed to the eldeſt ſon, The court held the lega- 


tees to be without remedy, the land being (ſpecifically) devi- 
ſed in tail to the heir; otherwiſe had the land deſcended to 
ſuch heir in fee*. So though the court will marſhall the aſ- 
ſets in favour of a {imple contract creditor, and (generally 
ſpeaking) in favour of a legatee, yet where ſuch legatee is a 
pecuniary one, he will not be relieved by being permitted to 
come in the place of bond-creditors upon the land in the hands 
of a deviſee thereof *, | 

A SPECIFIC legacy is not to be broken into in order to 
make good a pecuniary one ; much leſs ſhall pecuniary lega- 
tees, on a deficiency of aſſets, have any remedy for their lega- 


9 1 P, Will. 840. Note 1. 4th edit. r Page 230. 
P Dyvjc v. Dy:ſe, 1 P. Will. 30s. Horne v. Meyrick, 1712. Clifton v. 
4% F.nnereau v. Peynta, 1785. 1 Bro. Burt, 1720, 1P, WY, 201, 678. 
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cies againſt a deviſee of land; as was held in the two laſt 
above cited caſes, which are recognized in a later caſe, where- 
in it was held, that legatees are not entitled to ſtand in the 
place of bond creditors, and to have ſatisfaction out of real 
eſtate deviſed. And as to pecuniary legatees it was faid, there 
is no reaſon that a pecuniary legatee ſhould break in upon the 
deviſce. The juſtice would be for all to abate in proportion, 
but no ſuch decree was ever made. It might be, that the 
value of the whole deviſe might be taken to ſatisfy pecuniary 
legacies, —But here it was held, that the legatees have a right 
to ſtand in the place of mortgagees, and to have ſatisfaction 
out of the real eſtate for what they ſhall have exhauſted of the 
perſonal: and it was ſaid, there is a difference as to the bond 
debt. A mere ſpecialty debt is no lien on land in the hands 
of the obligor, his heir or deviſee. A mortgage is a lien and 


an eſtate in the land. By deviſe of lands mortgaged, nothing 


paſſes in point of law, but the equity of redemption, if it is 
a mortgage in fee ; if for years, the reverſion and equity of 
redemption paſſes —The determination in Clifton v. Burt js 
right, and founded on its not being a mortgage *, 


THe court will marſhall aſſets in favour of legatees, where 
ſpecialty creditors exhauſt, as againſt the heir in reſpect of 
eſtate deſcending ; and againſt a reſiduary deviſee, but not 
againſt a ſpecific deviſee. If one deviſes his real eſtate, and 
gives general pecuniary legacies not charged on the real eſtate, 
and dies leaving ſpecialty debts, and the ſpecialty creditors 
exhauſt the perſonal eſtate, the legatees ſhall not ſtand in 
their place and come on the realty, becauſe it was the inten- 
tion of the teſtator that the deviſee ſhould have the real eſtate, 
as well as the legatees be paid ; and therefore, if one has only 
perſonal eſtate, and gives ſpecific as well as general legacies; 
if the creditors exhauſt the general aſſets, yet the general le- 
ym {hall not ſtand in their place, and come upon the ſpeci- 

c legacies, But if one indebted by ſimple contract has lands 
and perſonal eſtate, and begins his will by charging all his 
eſtate with payment of his debts ; and then, after giving ge- 
neral legacies, deviſes his real eſtate by way of ſpecific 7 - 
viſe; and the ſimple contract creditors exhauſt the perſona] 
eſtate, the general legatees ſhall ſtand in their place, and come 
on the rea] ”, 


VU Forreſter v. Lord Leinh 17 3 w Hanhy V. Roberts 1751. Amb. 
Amb. Rep. 171. he Hes Rep. 127. hs 
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And where an additional legacy was given to A. charged 
on the real and perſonal eſtate, and the other legacies not 
charged on the real eſtate. A's legacy exhauſts the perſonal 
eſtate; it was held that, the other legatees ſhall have ſatisfac- 


tion for ſo much out of the real eſtate. As, where W. Roberts 


by will gave ſeveral legacies to the defendant and others, and 
deviſed his real eſtates in truſt for two perſons who were his 
heirs at law, who by deſcent take as coparceners ; and by a 
codicil he gave, over and beſides the legacy in his will, ano- 
ther legacy of 3ooo!. to defendant, which he directed his exe- 
cutrix and truſtces to pay, and thereby charged all his real 
and perſonal eſtate whatſoever with payment thereof. The 
perſonal eſtate was exhauſted in payment of the 3oool, le- 
gacy. Lord Chancellor. In the preſent caſe there are 
general pecuniary legacies, and in a ſubſequent clauſe (conſi- 
dering the codicil as ſuch) a pecuniary legacy is given of 
3oool. which he charges on both his ellutes Duery, Whe- 
ther the other legatees ſhall ſtand in the place of the 300ol. 
legatee? Am of opinion they ought, and that it was the 
teſtator's intention. He has expreſsly charged his lands with 
the 3oool. and I do not fee how this caſe differs from the caſe 
put at the bar. One indebted by, ſimple contract has lands 
and perſonal eſtate, and begins his will by charging all his 
eſtate with payment of his debts, and then after giving gene- 


ral legacies, deviſes his real eſtate by way of ſpecific deviſe. 


The ſimple contract creditors exhauſt the perſonal eſtate; 
ſhall not the general legatees ſtand in their place, and come 
on the real? The court will order it ſo that every body may 
have ſatisfaction, and the whole intention complied with. By 
the words “ oyer and above,” in the codicil, the teſtator 
meant the defendant ſhould have the legacy given her by the 
will. Suppoſe the 3oool. had exhauſted all the perſonalty, 
ſhould ſhe not have that ſmall legacy in the will out of the re- 
alty? She certainly would *. 


TESTATOR by his will ordered truſtees to poſſeſs them+ 


ſelves of his eſtates and ſub/tance, and to Pay debts. This 


was held a charge of the debts on the real eſtate, And the 
aſſets ſhall be marſhalled for the legatees, to let them in ſo far 
as the perſonal eſtate has paid towards the debts J. 


AND where Tempeſt Hay by will dated 1762, after direct- 
ing all his debts and funeral expences to be paid, deviſed all 


y Fofter V. Cooke. 3d Aug. 1791. 3 
Pro Cha, Rep. 247. 
his 


* Amb, Rep. 128. 
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his real eſtate to truſtees, to the uſe of his ſon ſor life, re- 
mainder to his firſt and other ſons by any future marriage in 
tail male, with remainder to daughters as tenants in common; 
and the teſtator did declare, that if his faid ſon ſhould inter- 
marry with any woman related to his then preſent wife, the 
uſes limited, ſo far as the ſame ſhould relate to the iſſue of 
ſuch future marriage, ſhould ceaſe and determine; and the 
truſt-es ſhould ſtand ſeiſed of all the premiſes, to the uſe of 
all aud every the children of teſtator's brother Fohn Hay, de- 
ceaſed, who ſhould be living at the time of his death, ſhare 
and ſhare alike ; and in caſe all the children of teſtator's ſaid 
brother ſhould happen to die in his the ſaid teſtator's lifetime, 
or before his death, without iſſue, he gave and deviſed all his 
real eſtates unto his own right heirs, that is, ſuch as ſhould 
be no way related to M. A. his ſon's then wife: and the teſ- 
tator after giving divers legacies to perſons named in the will, 
directed the reſidue of his perſonal eſtate not therein before 
diſpoſed of, to be laid out in government ſecurities, in the 
names of his executors, to be ſettled and applied to the fame 
uſes as his real eſtates were therein before limited to: teſtator 


died, leaving iſſue his ſon Thomas, and leaving ſeveral of the 
defendants the children or his brother Jahn. 


By the decree, on the hearing of the cauſe the will was 
eſtabliſhed, and it was among other things ordered that the 
ugg” eſtate of the teſtator thould be applied in payment of 

is debts, funera] expences and legacies, in a courte of ad- 
miniſtration ; and that, in caſe the teſtator's perſonal eſtate 
ſhould not be ſufficient to pay his debts, funeral expences, 
and legacies, his Honor declared the real eſtate was ſubjected, 
by the will, to the amount of debts and funeral expences ; 
that the real eſtate or a ſufficient part thereof ſhould be ſold 
and the money ariſing from the ſale, be applied in making 
good the deficiencies: and in caſe any of the creditors had 
received any thing out of the teſtator's perſonal eſtate towards 
latisfaction of their demands, then they were not to receive 
any part of the money ariſing from the ſaid ſale, till the other 
creditors were paid up equal with them. The eſtate had 
been ſold; and the perſonal eſtate not being ſufficient for 
payment of debts and legacies, they were ordered to be paid 
out of the money produced by the ſale of the real eſtate *. 


Bradford v. Fey, 14th Aug. 1791. 3 Bro. Cha. Rep, 351. n. 


AND 
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AND where John Taylor, by will dated 2d January, 1788, 
directed all his juſt debts and funeral expences to be paid out 
of his perſonal eftate : and if his perſonal eſtate ſhould not be 
ſufficient, he charged his real eſtate with ſo much thereof as 
his perſonal eſtate would not extend to pay; and then, de- 
viſed his real eſtate to truſtees, ſubject to annuities and other 
payments, to the uſe of the plaintiff for life, with remainders 
over, and yu ſeveral legacies; and the perſonal eſtate 

oving deficient, it was declared that the legatees were en- 


ans coo. oo co 


[ 
t 
f 
titled to ſtand in the place of the creditors, for ſo much of 7 
the perſonal eſtate as had been exhauſted by them in payment r 
of their debts ?, * 
Tuus having proceeded, we ſhall now attend to lapſed c 
and veſted legacies, as that where any legacy or perſonal eſtate a, 
is given to one, his executors, adminiſtrators, and aſſigns, or 0 
any real eſtate to one and his heirs: if the legatee or deviſee li 
ti die before the teſtator, what was given them will be /apſed, O! 
| the ſame as if a legacy, or if real eſtate ſhould be given to th 
i one perſon abſolutely, without any mention of any other per- fit 
| O1 
cl 

ſo 

hi 

th 

fit 

di 

til 

a 

te 


fon to whom it ſhould go in caſe of his death; as here on 
the death of the perſon to whom the perſonal eſtate 1s given, 
if he die before the teſtator, the legacy will undoubtedly be 
lapſed®, and ſink into the reſiduum of the teſtator's perſonal 
eftate ; and if wanted for paying debts or other legacies, mult 
be applied by the executor for that purpoſe ; if not wanted, 
muſt go to the reſiduary legatee, if any one is appointed; and 
if no reſiduary legatee is appointed, then the ſame ſhall be 
diſpoſed of in manner heretofore ſhewn . And, as to the 


; real eſtate, it will be as if no deviſe thereof had been made, 
* and the ſame will deſcend to the teſtator's heir at law. 
10 So where the deviſe was to A. and his iſſue, remainder to A 
TY B. and his iſſue, remainder to the heirs of A, A. dies in the ** 
1 lifetime of the teſtator, without iſſue. B. dies alſo in the th 
\ lifetime of the teſtator, leaving a daughter, who was alſo heir he 
I of A. Held by Parker chief juſtice, and the whole court, that T 
| the daughter took nothing, either as the iſſue of B. or the heir * 
| of A. though it was argued, that, in the event which had hap- 
| 3 Air et 
| pened, ſhe might take by purchaſe under the deſcription of fir 
ſi A.'s heir . And if there is a deviſe to A. and the heirs of his | 
| l 9 
| * Webſter v. Alſcp, 12th July, 1791, the time of making the will that the le · . 
3 Bro, Cha. Rep. 351. n. gatee was dead; but it could not be ad- 20 
2 v Maybank and Breoks, M. 1580. mitted. An 
1 | r Brown's Cha. Rep. 84. In this caſe © Page 165, 166. (2. 


| it was contended for parol evidence to be Doug. Rep. 339. n. 2 edit. 
| let in to prove, that the teſtator knew at 


body, 
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body, and for wart of ſuch iſſue to B. and A. dies before the 
teſtator, leaving iſſue, ſuch iſſue ſhall take nothing, and the 
limitation to B. ſhall not be conſtrued an executory deviſe, 


but ſhall veſt in poſſeſſion, as an immediate eſtate *. 


Bur where the teſtator ordered the intereſt of reſidue to bs 
paid to his five ſiſters for and during the term of their natural 
lives, and in caſe any of his fiſters ſhould die leaving iſſue, 
that the truſtees, © do and ſhall pay, aſſign, and transfer the 
ſhare or proportion of the ſaid re/iduum, to which his ſiters 

fo deceaſing was entitled, at or before the time of her Ge” to 
receive the intereſt and dividends thereon, unto and amongſt 
all and every ſuch child or children of ſuch deceaſed ſiſter, 
cqually between them ſhare and ſhare alike at their reſpective 
ages of twenty-one years. The teſtator died leaving four 
of his ſiſters ſurviving him. One of his ſifters died in his 
lifetime ; and two of her children who had attained their ages 
of twenty-one years, and were the only other next of kin to 
the teſtator, filed their bill againſt the executors, the ſurviving 
fiſters, their huſbands and children, claiming to be entitled to 
one fifth of the reſiduum of the teſtatar's perſonal eſtate, as 
children of the deceaſed ſiſter, and inſiſting, if they were not 
ſo, that the teſtator had died inteſtate, as to that one fifth of 
his perſonal eftate.—-[t was contended for the defendants, 
that in order to take, the children muſt be children of ſuck 
ſiſters as would be intitled to take the intereſt and dividends 
during their lives, But, lord Chancellor thought the plain- 
tiffs were entitled to this as an executory deviſe, and that, in 
a will ſo looſely drawn, it was more probable that was the 
teſtator's intent than the contrary ©, | 


AND where the intereſt of a ſum of money was given to 
A. for life ; and after her deceaſe the 3 to the ſon and 
daughter of A. by her former huſband Mr. W. equally between 
them, ſhare and ſhare alike, but if either of them ſhould die 
before the deceaſe of their mother, the whole to the ſurvivor.— 
The daughter and fon hoth died in the lifetime of their 
mother, and the ſon ſurviving the daughter, it was held the 
legacy veſted in him, and on his death went to his admini- 
ſtrator*,—A bequeſt of reſidue was to certain perſons equally 


4 Thus it was held by the court of in that cafe ought not now to be liti» 
K. B. in Hoag ſon Vo Ambroſe, Eaſter, gated. 
20 Geo, III. Doug. Rep. 337, 2 Edit. RI eder v. Cwen, 1791, 3 Bro. 
And that the caſe of Caulſon v. Coulſon, Cha. Rep. 240. 
{2 Atk. 246.) has been fo long conſi- . Securfield . Heoxyes, June 1790. 3 
dezed as laws that the preciſe queſtion Bro. Cha, Rep. go, 
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to be divided between them, ſhare and ſhare alike, and 
teſtatrix directed, that in caſe of the death of any of them (the 
faid reſiduary legatees) before her, then the ſhare or ſhares of i 
him her or them ſo dying * her, ſhould go to, be had and C 
received by his or her legal repreſentatives. One of the per- t 
ſons died in teſtatrix's hfetime, and it was held his next of f 
kin ſhall take his ſhare of the reſidue 5. n 
| 4 


Ir a contingent legacy, or legacy depending upon ſome event 


that may or may not happen, be left to any one, this may ti 
become a lapſed legacy, although the legatee ſurvive the teſta- g 
tor; as if a man deviſe to his daughter 100l. when ſhe ſhall re 
be married, or to his ſon when he attains his full age; or if d 
he attains the age of twenty-one, and they die before that de 
time, their legacies are lapſed; but it is otherwiſe if the ſp 
deviſe was to them to be paid at their ages of twenty-one ®; for Pa 
a legacy to one, to be paid when he attains the age of in 
twenty-one years is a veſted legacy; an intereſt which 
commences in preſenti, or immediately on the death of the ab 
teſtator, although it be ſolvendum in _ or to bepaid in C 
future ; and if the legatee ſurvive the teſtator, although he ce 
die before that age, his repreſentatives ſhall receive the legacy en 
out of the teſtator's perſonal eſtate, at the ſame time it would in 
have become payable if the legatee had lived. This diſtinc- ſta 
tion is borrowed from the civil law; and its adoption in the tec 
temporal courts is not ſo much owing to its intrinſic equity, ſo 
as to its having been before adopted by the eccleſiaſtical pre 
F courts. For, fince the chancery has a concurrent juriſdiction thi 
17 with them, in regard to the recovery of legacies, it was ma 
15 reaſonable there ſhould be a conformity in their determina- pa; 
19 tions, and that the ſubject ſhould have the fame meaſure of ty- 
4 | Juſtice in whatever court he ſued, But if ſuch legacies be tw 
charged upon a real eftate, in both caſes * ſhall lapſe for wh 
ſ the benefit of the heir; for with regard to deviſes affectin pay 
Wl, real eſtate, the eccleſiaſtical court hath no concurrent juriſ- un! 
1 diction 1.—In a late caſe where legacies were given to infants ten 
| | out of land (charged generally with debts) payable at twenty- are 
1 one, with intereſt at 3 per cent. One of the infants dying be- let 
1 fore that age, Sir Lloyd Kenyon, after great conſideration, ma 
1 ; decreed that the legacy lapſed *. chi 
wa) 
I Bridge v. Abet, 179. 3 Bro. Cha. Black. Com. 2 V. 513. unn 
Rep. 224. p * Gawler v. Standetvicke, Feb. 1788. 
n Law of Teſt, 234. 1 Bro, Cha, Rep. 106. n. : 
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To determine the veſting of contingent legacies bequeathed $11 
in a variety of forms by different teſtators, ſuch a number of . 
ſuits have been commenced and proſecuted in the court of II 
chancery, even within this laſt century, it would be endleſs e 
to attempt to enter upon all the particular ſubtleties and re- I 
finements into which this doctrine has been ſpun out; we. || 
muſt therefore refer to the adjudications that have been here- 
on, the caſes whereof are collected by Mr. Cox}. | 

CoNnCERNING legacies extinguiſhed, by means of a for- 
tune given after the will was made. Where one of two le- 
gacies given to the ſame perſon by the ſame will, may be a 
revocation of one. of them. Where a legacy given by a 
debtor to his creditor may be preſumed a ſatisfaction of the 
debt : and a legacy being adeemed by teſtator's ſelling ſtock 
ſpecifically bequeathed, we have heretofore treated in different 
parts of our work, which may readily be diſcoyered by turns 
ing to legacies in the index. 

As to intereſt due on contingent legacies, and legacies pay- 
able to children when they attain twenty-one years. By Lord 
Chancellor Hardwicke, in a caſe before the court of chan- 
cery: Thoſe kind of cafes, how far a legatee, who is not 
entitled to the payment of the legacy immediately, ſhall have 
intereſt in the mean time, depend upon particular circum- 
ftances z as upon relationſhip, upon the neceſſities of lega- 
tees, and moſt of them upon the particular penning of wills; F 
ſo that there is hardly one caſe which can be cited that is a 1% 
precedent for another: and although in theſe caſes ſome ] 
things are certain, as where a legacy is given generally at 
marriage, or at twenty-one; there the veſting and time of 
payment are the ſame, and ſhall not veſt till marriage or twen- 
ty-one, being given generally, as when married or attain 
twenty-one, without paid or payable being mentioned ; and 
where a legacy is actually bar or as being given to an infant 
payable at twenty-one ; in either cafe it ſhall not carry intereſt, 
unleſs ſomething is ſaid in the will that ſheys the teſtator's in- 
tention to give intereſt in the mean time. But thoſe caſes 
are ſubject to this exception, if it is in the caſe ofa child; then, 
let a teſtator give it how he will, either at twenty-one, or at 
marriage, or payable at twenty-one, or at marriage, and the 
child has no other proviſion, the court will give intereſt by 
way of maintenance; for they will not preſume the father ſo 
unnatural as to leave the child deſtitute *. 1.38 
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In the caſe of Chaworth and Hooper, T. 1780, where there 
was a deviſe of the reſidue to an infant payable at twenty-one, 
with a remainder over, in caſe of her Oying under that age. 
The queſtion was, Whether, as the infant dying under age, 
the intereſt, from the death of the teſtator to that of the in- 
fant, ſhould go to the infant's repreſentative, or to the re- 
mainder-man, that is, the perſon to whom deviſed, in caſe of 
the infant's dying under e Eran By Mr. Baron Eyre, 
for Lord Chancellor: The whole reſidue is here given to 
the infant: what is to become of the produce? Where 
would the uſe be if it was a ſpecific thing, or the rents if it 
was land ? The intereſt is the natural produce. It is not a 
charge upon any body. The produce muſt go to the perſon 
74, hs the thing liable to be deveſted : when deveſted it muſt 
from that moment go to the perſon who comes in; and de- 
creed accordingly”. 


IT hath been determined, that where a legacy is deviſed 
erally, and no time aſcertained for the payment, and the 
egatee c an infant, he ſhall be paid intereſt from the firſt 
year after the teſtator's death.; but if the legatee be of full 
age, he ſhall only have intereſt from the time of his demand 
after the year; for where no time of payment is ſet, it is 
not payable but upon demand, and the legatee ſhall not have 
intereſt but from the time of his demand, except he be an 
infant, to whom lar hes or negligence is never imputed. But, 
where a certain legacy is left, payable at a day certain, it muſt 
be paid with intereſt from that day . 


WHERE a legacy is given charged on lands or money in 
the funds, which yield an immediate profit, and there is no 
day of payment mentioned, the legacy ſhall carry intereſt 
from the teſtator's death. But where it is charged on the per- 
ſonal eſtate, which cannot be immediately got in, there the 
legacy bears intereſt only from the end of the year after the 
death of the teſtator * If a legacy be brought into court, 
and the legatee hath notice of it, ſo that it is his fault not to 

y to have it, or that the money ſhould be put out, in ſuch 
Caſe he ſhall loſe the intereſt from the time the money was 
brought into court, unleſs it be put out by the court, which 
if it is, the legatee ſhall have the intereſt it yields *. 


© t Rrown's Cha. Rep $2, v 2 P. Will. 26, 27. 
* Pfree. Cha, 161. 2 Salk, 415, a bid, 27. 
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BEFORE an executor or adminiſtrator pays a legacy) for 
which he has one year allowed after. the teſtator's death, 
where there is no time limited for paying it, as we have 
lately ſeen” ; he ſhould firſt obſerve what debts are unpaid, 
and how far his afſets, or what he has of the teſtator's eſtate 
will extend to pay them; ſecondly, what general or pecuni- 
ary legacies are to be paid, and what he has to pay them 
with, and whether it will be neceſſary for any abatement, 
ſpecific legacies not being to abate if there is enough beſides 
to pay the debts 2; and herein it behoves the executor to be 
careful, the rule being, that where an executor pays a lega- 
cy, the preſumption is, he hath ſufficient to pay 3 
which the court will oblige him if ſolvent to pay *. If the 
executor hath made an inventory in ſuch manner as hereto- 
fore ſhewn d, and there are not effects ſufficient to pay all the 
legacies, it ſeems, that before he hath paid any legacy, he 
may retain a ratable part or proportionable deduction from 
the general legacies, in order to pay them proportionably ; 
and herein he cannot prefer himſelf, as has been mentioned ©. 

How the executor is to pay the duty for the legacy he 
pays, hath heretofore been ſnewn“. | 


W1rTH reſpe& to paying legacies to infants; in a caſe 
where the teſtatrix gave the bulk of her fortune to her exe- 
cutor upon condition that he paid three ſeveral legacies of 
100]. into the hands of three children, within a year after 
her death, which the executor accordingly paid ; one of the 
children being then 16 years old, another 14, and the 
youngeſt 9. And after this the children brought their bill 
in chancery againſt the executor to be paid their legacies, 
ſuggeſting that the money paid during their infancy, had been 
embezzled by their father, who was now inſolvent, and 
that this was a fraudulent payment to the father. The 


executor, in his anſwer to the bill, denies that he ever 


knew of this money coming to the father's hands. By lord 
chancellor Hardwicke: In caſes where the legacies have 
been very ſmall, the payment thereof into the hands of 
minors has been allowed by this court; but in this caſe, 


notwithſtanding the ſum js above 100l, I will not ſtrain the 


Y Page 234. > Page 37, 38, 
Mentioned page 234. © Page 232. 
2 

2 Vez. 194. 4 Page 64, 65, 66, 
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rules of this court to make an executor pay it over again, 
Vet, after his lordſhip had looked into che caſes, the next 
day he ſaid that he found this a very doubtful point; and 
would not determine it without taking time to conſider 
thereon, unleſs the executor would agree to give the chil- 
dren ſomething ; and upon the recommendation of the court, 


he agrees to give them 50l, to be divided among them, and 


each fide were to abide by their coſts; and it was made part 


of the decree that the Fol. was paid by the conſent of the 


parties. 


Ir a legacy, when due, be paid to the father of an infant, 
it is no good payment, and the executor _ be obliged in 
equity to pay it over again; as where a legacy of I0ol. 
was deviſed to an infant of about ten years of age, and the 
executor paid it to the father and took his receipt for it; 
and during fourteen or fifteen years afterwards the ſon reſted 
ſatisfied, on the father's promiſing to give him the legacy; 
yet at length the father and ſon being joint traders together, 
became bankrupts, and this legacy of 100l. was, amongft 
other things, aſſigned by the commiſſioners for the benefit of 
the creditors ; whereupon the aſſignee brought a bul in the 
court of chancery againſt the executor for an account and 
payment thereof. "The defendant inſiſted on the extreme 
hardſhip of his caſe if he ſhould be obliged to pay it over 
again; and that formerly payment to the facher was allowed 
to be good. But the lord chancellor ſaid, he thought the rule 
of this court, in not ſuffering parents to receive their 
children's legacies, was — on very good reaſon; and 
therefore, to diſcountenance and deter others from pay- 
ing ſuch legacies to the parents, he decreed for the plain- 
tiff againſt the executorf, And where a legacy of 1251. 
was given to an infant, being but ten years old, and the 
ſame was paid to his father, who died inſolvent, and of 


* Philips and Paget, 1740, 2 Atk, executors for the legacy, the ſame was 
8o. held to be well paid to A. and the bill 

f Dagley and Tolferry, 3. Bacon's was diſmiſſed, Cooper v. Therntong 
Abr. 484. Wheie a legacy of 100. March, 1790. 3 Bro. Cha. Rep. 96. 
was given to A. to be equally divided be- In the deciſion of this caſe the maſter 
tocen himſelf and bis family, and"pay- of the rolls inveſtigated the doctrine of 
ment thereof made to A. whoſe chil- the two laſt cited caſes, and acquieſced 
dren afterwards filed a bill againſt the therewith, N 


whom 
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whom the executor had taken a bond to be ſaved harm- 
le ; it was decreed that the executor ſhould pay the legacy 
over again, for he had paid it at his own peril by taking the 
bond *, 


IF a legacy be left to an infant under ſeven years of age, 
the father, or next of kin, on applying to the ſpiritual court, 
are uſually aſſigned curators, and thereby enabled to ſue for 
the legacy; and if the minor is above ſeven years of age, he 
is to chooſe a curator, and requeſt the judge of the court to 


aſſign him. But although ſuch curator may be aſſigned, it is 


not adviſable for the executor to pay the legacy until ſuĩt hath 
been commenced againſt him ; for then he may pay it into 
the ſpiritual court if the ſuit be there commenced, and he 
be thereunto cited ; and thereby he will be eng b. And 
when ſuits have been commenced in the court of chancery, 
by guardians for infants* legacies, and executors purſuant 
thereto have paid the money into court, they have been in- 
demnified againſt any future claim. 


Ix ſeveral caſes relative to paying legacies to infants, it 
hath been obſerved that, where the legacies were very ſmall, 
the payment thereof into the hands of infants hath been al- 
lowed ; and in a cauſe before. the court of exchequer, M. 
1727, it was faid by the chief baron, that a legacy might be 
ſafely paid into the hands of an infant having proper evidence 
of the payment; as in Wentworth's office of executors i ; 
where it is laid down, that if the infant be fourteen years of 
age, the payment of a legacy to him will ftand good, and if 
the executor have proof of the payment, he is well enough 
acquitted from any ſecond payment; and it was thought b 
Mr. Wentworth, that on demand and acquittance — 


an executor would be ſafe in paying a legacy to an infant of 


tender years in the preſence of his guardian *. 


As to paying legacies to married women; where a 255 
of ' 100], being deviſed by a father to his daughter, Eliza- 


* 1 Cha. Ca. 245, Where a legacy riſing from the legacy, and if he does it, 


is given to a child by a relation, a father he ſhall not be allowed it, Darley v. 
cannot make uſe of it in the maintenance Darley, 1746. 3 Atk. 399. 

of ſuch child, but muſt provide for him ® Oughton's Ordo Judiciorum, 358. 
out of his own pocket: nor can he ſet © Bunb. 240. 

him out in the world, or put him out an * Went. Off. Exec, 219. 220, 
apprentice, or clerk, with the money a- 
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beth Palmer, a feme covert; and after the teſtator's death, 
his executor pays it to Elizabeth, who ſpends it in her own 
maintenance, Her huſband ſues for it ; and the queſtion 


| was, Whether this was a good payment to the wife? It being 


in proof that at the time of making the will, Palmer and his 

wife lived apart, and the huſband did not allow her main- 
tenance, and ſo it is a ſtrong preſumption that the deviſor 
intended this for her ſeparate uſe. By the lord keeper: If 
it had been fo given in expreſs terms, the payment to her 
had been good; but as it is, the huſband muſt have it de- 
* creed: he ſaid, that in caſe where a tenant paid his rent to his 
landlady, not knowing that ſhe was married, yet the huſband 


N | | g 
4 made him pay it over again, and no help for it.— The will 


appointing the legacy to be paid within ſix months after the 
teſtator's deceaſe; the lord keeper likewiſe decrecd the huf- 
band intereſt from that time!, VVV 


Tris being the effect of a bequeſt to a married woman, it 
is therefore uſual to bequeath to ſome perſon in truſt for her, 
or, to herſelf expreſſing it to be for her ſeparate uſe, as there- 
by to prevent what is bequeathed being ſubje& to the debt 

| or control of her huſband : 2s where a maii deviſed his — 

N eſtate to his daughter for her ſeparate uſe, excluſive of her 
huſband, to hold the ſame to her and her heirs, and that, the 


huſband ſhould not be tenant by the curteſy, nor have the 


lands for his life, in caſe he ſurvived his wife; but that they 
ſhould upon the wife's death go to her heirs. The huſband 
becoming bankrupt, and the commiſſioners having afligned 
this eſtate to the aſſignees, the maſter of the rolls held, that 
this was a truſt in the huſband, and that there was no dif- 
ference where the truſt was created by the act of the party, 
and where by the act of law, and decreed a conveyance to 2 
made by the aſſignees to the ſeparate uſe of the wife. 80 
where perſonal eſtate is given to the ſeparate uſe of the wife, 
ſhe is conſidered as a feme ſole [unmarried woman] and may 
diſpoſe of it v. ä e TY 


LEGACIES, which, as will preſently be ſeen, are ſuable 
for in chancery; if the hufband and 'wife ſue for a 
legacy given to the wife, the court will not compel the 
payment of it unleſs the huſband make a ſettlement on the 


1 Palmer and Trevor, 1 Vern. 261, m Trader's and Conveyancer's Guide 
Law of Teſt. 250% 4 Burn's Eccleſ. and Guard, CnAr. X. 
Law, 319. 8 V 

wife 
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wife. And if huſband become bankrupt and the aſſignees ſue 
for the wife's property in a court of equity, they mult take it 
ſubje& to the ſame equity of providing for the wife as the 
huſband was ſubject to", 


THE ſpiritual court, and court of chancery, are the courts |_ 


where legacies are ſued for, the latter exerciſing a concur- 
rent juriſdiction with the former, as incident to ſome other 
ſpecies of relief prayed by the complainant : as to com 
the executor to account for the teſtator's effects, or to aſſent 
to the legacy, or the like e; and a bill may be filed in the 
court of exchequer for a legacy. 


In ſome caſes an executor 2 be compelled to give ſe- 
curity for paying a legacy; as where Ioool. was deviſed to 
a perſon to be paid at the age of twenty-one years ; and 
upon a bill exhibited againſt the executor, ſuggeſting a de- 
vaſtavit, and praying that he might give ſecurity to pay the 
legacy when due, it was decreed accordingly. So where 
the teſtator deviſed 8001. to an infant, to be paid by his exe- 
cutor when the infant ſhould attain the age of twenty-one 
years, and the infant by his guardian exhibited a bill that 
the executor might give ſecurity for the payment of the mo- 
ney, it was accordingly decreed 4. And if a perſon poſſeſſed 
of a leaſe for years, deviſe that his executors, out of the pro- 
fits thereof, ſhall pay to every one of his daughters 20l. at 
their full age: the executor may be ſued in the ſpiritual 
court, to put in ſecurity to pay the legacies; and as this be- 
ing to iſſue out of a chattel, no prohibition ſhall be granted. 
But where a legacy was given to a grand-daughter to be 
paid at 21, or marriage : and if ſhe died before either of 
thoſe contingencies happened, then to go over to another: 
lord chancellor Hardwicke was of opinion, that as the le- 
gacy was deviſed over, nothing veſted in the grand-daughter 
till one of the contingencies ſhould happen :- and therefore 
ſhe was not entitled to have it ſecured *, 


HoweEveR, this opinion of lord Hardwicke is controvert- 
ed in a late caſe, wherein a legacy of 5oool. being given to a 
female infant to be paid at twenty-one, or marriage, with in- 
tereſt at 4 per cent, (but if ſhe died before, to ſink into the re- 


Hi. Chap. IX. 7 Roll's Abr. 28 5. 
Black. Com. 3 V. 98. * Palmer v. Maſon, 1737. 1 Atk. 
P 1 Cha. Ca. 121. 305. 


3 Law of Excc, 187. 
fidue 


—ͤ— — ———ñ⁊—4⁊l;. ˖— — __— 12 
2 


— + — 
2 ——— 


— 
—— 
a, "I 
. 


* * — — 
A. p * 


— — — mg ww es * - 


— — . — 
* a i * . "I 
2 — — + + 
S3S= — — — 2 
— _ 


— 


F — 6 
Ch . mr Only — —— — — 


— 


— 
* - - 
- — —— 


—— — 


9 N — — 
——— — — — — 
— 
> » n 


— 


K . K — 
— — e Re ————— 2 — —„—yę-— — - 


250 The Dis ros AL of a PerSON's ESsTATR 


ſidue), it was ordered to be paid into the bank, in order ta 


ſecure the legacy, and, if greater intereſt made, that it ſhould 


be for the benefit of the child. This cauſe was heard before 
the maſter of the Rolls, and from his honor's decree there 
was an appeal to the lord Chancellor, 


Loxp CHANEELLOR.—The rule ſeems to have varied, 
different opinions having obtained at different times. Lord 
Hardwicke ſeems ſometimes to have thought that money to 
be raiſed ſhould not be raiſed till the time of payment. Pal- 


mer and Maſon, 1 Atk. 505.—Heath and Perry, 3 Atk. 101, 


are both ſtrong caſes to ſhew his opinion to be ſo.—Ferrand 
and Prentice, 10th July 1750, before Sir Thomas Clarke, 
E. Prentice .gave to the plaintiff 200l. to be paid ten years 
after her death. Upon bill filed to admit aſſets and give ſe- 
curity, orto pay the money into the bank, it was decreed that 
the executor ſhould do ſo, and that he ſhould have the inte- 
reſt in the mean time, and at the end of the ten years the 
principal ſhould be paid to the plaintiff, —/Yaker and Cooke, 
I5th February, 1781, Legacy left to one to be paid at 24, 
the plaintiff being 12, the father filed a bill that the legacy 
might be inveſted in the funds; and decreed fo, though it 
was declared, that the plaintiff was not entitled to the money 
till 24.—Fohnſon and De la Cruze, 17th July, 1749.—2000l. 
left to the teſtator's daughter at 21. In default to her child ; 
if no child, to Miſs Bill, to ſecure the fund. The court faid 
a party ſo circumſtanced might come here to have part of the 
perſonal eſtate ſecured for the legacy. In Price and Taylor, 
22d May 1778, the ſame was ſaid to be the courſe of the court. 
Theſe caſes go to prove, that where a legacy is to be paid it 
muſt be ſecured, I do not ſee a diſtinction as to its being 
contingent or merely future, If a legacy be payable at 21, 
and the child dies, his executor cannot claim till the time 
when the child would have arrived at 21, if the legacy does 
not bear intereſt, but if it be with intereſt he may claim im- 


mediately. If it bears a leſs intereſt, than the utmoſt uſe, 
the 
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the executor hath a right to the uſe of the money paying a 
modified intereſt. Chefter and Painter, 2 Wms, 335. Here 
1 do not incline to alter the decree at the Rolls. The legacy 
is to the child payable at 21, with 4 per cent. intereſt, which 
is the ordinary intereſt given by the court, If the intereſt 
were ſevered from the principal, I muſt order that to be ſe- 
cured, Giving intereſt even at al. per cent. veſts the princi- 
pal, Whether a legacy be payable at a fixed or a contingent 
future day, the effect is the ſame. I muſt ſecure the intereſt 
of the fund. If the intereſt was ſevered as an allowance, I 
muſt ſecure a fund equal to it. The maſter of the Rolls has 
done right in ordering it to be laid out in the funds. But if 
it ſhould produce more than 4 per cent. who is to have the 
ſurplus? I may order it to be paid to the executor, —But 
ſhould it produce leſs, can J order the executor to make it up? 
No.—l think therefore the produce muſt be to the uſe of the 
infant t. 


WHERE the teſtator deviſed lands, and alſo ordered his 
perſonal eſtate to be laid out in land and ſettled to uſes under 
which the defendant took an eſtate for life only, with remain- 
der over ; and appointed the plaintiff executor. The defend- 
ant poſſeſſed himſelf of the perſonal eſtate, and amongſt other 
things, of ſecurities for money. The plaintiff filed his bill, 
and the ſecurities were ordered to be depoſited. Some of the 
debtors being deſirous of taking up their ſecurities Motion 
was made to the court, on the part of the plaintiff, that the 
ſecurities might be delivered up to him, in order to receive 
the monies ſecured by them; which was ſlightly oppoſed by 
defendant's counſel ; but it was ordered, and that the plaintiff 
ſhould depoſit the money paid in the bank *. 


© Green v. Pigot, July, 1781. 1 Bro, * Jones v. Jones, 1 Bro. Cha, 
Cha. Rep. — Fux, Ren 4. —_— 
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CHAP. VI. 
Of Deviſes and Bequeſts to Charitable Uſes. 
CO deviſes and bequeſts to charitable uſes, 


it was mentioned in a former chapter that, upon the 


conſtruction of the ſtatute ꝙ Geo. II. c. 36, a deviſe of land 
to truſtees to be turned into money, and the money to be laid 
out in a charitable uſe, is not good ; likewiſe, that a deviſe 
of a mortgage or term of years, to be laid out in a charity, is 
void, and if money be given to be laid out in lands, this is 
expreſsly within the act; but that money given generally is 
not. On thoſe points we ſhall now enlarge, and proceed to 
treat on ſuch deviſes and bequeſts as are void and within the 
meaning of the ſtatute, and ſuch as are not. On money be- 
ing deviſed to a charitable uſe ; and conclude the chapter with 
treating on ſuperſtitious uſes. And as moſt of the caſes per- 
taining hereto are in the name of the Attorney General, we 
ſhall here for the reader's information drop a few words con- 
cerning the reaſon of this, which is, that the king as parens 
patriæ, the parent of the country, he has the general ſuperin- 
tendance of all charities ; wherefore it is always conſidered, 
that it is he who erects, the ſubject is only inſtrumental ; and 
thus his Attorney General is the guardian of their rights, and 
relator of their claims, as well as their grievances, before the 
court of chancery; ſo that the uſual courſe of application to 
the court to eſtabliſh charities, is by bill of information in the 
name of the Attorney General. 

As to ſuch deviſes and bequeſts as are void and within the 
meaning of the ſtatute: Where a deviſe was of lands to be 
fold and the reſidue of the money. after payment of debts, &c. 
to a charity, it was held void by the ſtatute®. $0 where 
there was a deviſe of lands to be ſold and part of the money 
ariſing by ſale to go to charitable uſes ; and the reſidue of the 
money was given over ; it was held that ſo much as was given 
in mortmain ſhould lapſe to the heir and not go to the reſiduary 
tegatee*. And a deviſe of reſidue of real and perſonal eſtate 
which conſiſted partly of a term, to charity,. whether it be 
an old term or created de nova, a new, is held to he within 
the ſtatute as to the term v. So a deviſe of reſidue of real and 
perſonal eſtate to a charity is hel to be void :. And where 


Attorney General v. Lord Neymutb, Y Attorney General v. Greaves, Nov. 


1743- Ambler's Rep. 20. 1752. Ibid. 155. . 
* Grofvenor v. Hallum, March 1767 * Attorney General v. Tomlins, March, 
Amb, Rep. 644, 1754+ 14 216, 
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teftator poſſeſſed of a leaſe from the crown for years, of the 
right and power of laying chains in the river Thames, between 
Buſhy's Hole and London-bridge, for mooring of ſhips, and of 
all profits to ariſe therefrom ; by his will deviſed the ſame to 
charitable uſes; it was held to be an intereſt in land and within 
the ſtatute of mortmain.—The maſter of the Rolls held this 
leaſe from the crown to be a grant of the intereſt in the inhe- 
ritance, and faid, In Attorney General, v. Merricke, [2 Ve- 
zey, 44.] Sir John Strange conſidered a mortgage in fee to 
be an intereſt in land“. 

So where the deviſe was of the remainder of teſtator's ef- 
fects, annuities, mortgages, &c. to a charity, the deviſe of 
the mortgages was held void; but that of his perſonal eftate 
good, (of which more particular mention will be made here- 
after, in treating on deviſes and bequeſts that are not within 
the ſtatute.—Maſter of the Rolls. The mortgages upon 
which the court has given judgment, were mortgages in fee, 
and this is only a mortgage for years. But that makes no 
difference; it is an intereſt in land, "The caſe of the Attor- 
ney General v. Graves [aboye Cited] is an authority, that a 
term in groſs is within the deſcription of the ſtatyte® . So 
where a deviſe was of freehold houſes to eight poor perſons of 
a pariſh, the gift was held to be void; and a perſonal fund 
attached to the freehold was alſo held void by the ſtatute ©, 
And where a bequeſt was of 1000]. by ſale of lands to be ap- 

lied in water-works, for the uſe of the inhabitants of a town. 
1 was held to be within the ſtatute of mortmain as a public 
charitable uſe, Lord Chancellor Definition of a charity; 
a gift to a general public uſe, which extends to the poor as 
well as to the rich: many inſtances in the ſtatute 43 Eliz, 
carrying this idea; as for building bridges, &c. The ſup- 
plying of water is neceſlary as well as convenient for the poor 
and the rich*. 

WHERE teſtator by his will gave 2091. to the corporation 
of Queen Ann's bounty, to augment poor livings; and di- 
rected his executors to divide the reſidue of his perſonal eſtate 
into three parts, and to pay one third part either to the corpo- 
ration of Queen Ann's bounty, or the ſociety for propagating 
the goſpel another third to his moſt neceſſitous relations, by 
kis father's or mother's ſide; and the third to ſome public 


Nut v. Coulter, Feb. 1759. Bid. Attorney General v. Goulding, De- 


367. cember 1788. 2 Bro. Cha. Rep. 428. 
4 _— Gercral v. Caldwell, De- net v. Williams 1767. Amb, 
cemper 1766, 1474. 635. Rep, 65t, 770 
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charity. The legacy to the corporation of Queen : Ann's 
bounty being held to be void, as by the rules of that inſtitu- 
tion, it — be laid out in land, the third of the reſidue 
which was given to the ſame charity, or the ſociety for pro- 
pagating the goſpel, was ordered on the ſame account to be 
paid to the latter [the relations], and the legacy of the other 
third to ſome public charity, was declared to be good, but that 
the executors ought to diſpoſe of it under the eye of the court, 
and therefore were to propoſe a charity to the maſter e. 

TEsTATOR by his will in 1745, gave to truſtees 500l, 
out of his perſonal eſtate upon truſt to lay out part thereof in 
erecting a ſmall ſchool-houſe, and a little houſe adjoining for 
the — to live in; the whole purchaſe and building not 
to exceed 200l; the remaining Zool. to be laid out in the 
purchaſe of land, or ſome real ſecurity, for the maintentance 
of the maſter. Lord Hardwicke held, that the word real, muſt 
be taken in its known real ſignification; therefore that Zool. 
legacy was void by the ſtatute. But as to the 200l. if they 
could get a piece of ground by the gift or generoſity of any 
perſon, not by purchale, my might be at liberty to apply to 
the court to lay out that 200l. in erecting a ſchool-houſe there. 
on, but not to be laid out in land to build upon i. 

Bor this deciſion of Lord Hardwicke's concerning the 
2001. is over-ruled, as is demonſtrated in two later caſes, 
which we ſhall proceed to relate. 

WHERE 2 deviſe was of freehold and leaſehold to be fold, 
and out of the money to buy land, and build an alms-houſe 
the ſame was held void both as to buying land, and build- 
ing an alms-houſe. The caſe was as Cows, Mary Parker 
by will, 6th November 1754, deviſed all her freehold and 
leaſchold eſtates to truſtees, to ſell, and out of the money to 
buy ground for an alms-houfe, in the pariſh of St. James in 
the city of Briſtol; and likewiſe to ere&t an alms houſe, 
and to lay out the reſidue of the money in land; and 
out of the rents and profits to pay certain ſtipends to 
twenty poor people, whom ſhe had before appointed to be in 
the alms-houſes : and until ſuch purchaſes could be made, ſhe 
directed the money to be laid out on real or government ſe- 


© Widmore v. Wodroffe, December, f At General v. Borules, 1754. 
1766. 1 Bro. Cha. Rep. 13. n. S. C. 3 Atk. 806. 2 Vez, 547.— The deter- 
Amb. Rep, 636. Where it is reported mination was on the ground of the de- 
that, the bequeſt to the moſt neceſſireus of termination in Faughen and Farrer, 2 
my relations, ſhall go according to Vea. 183. 
the ſtatute of diſtrĩbutions. ö | 
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curities. And in caſe this charity could not by law take place 
according to her directions, then ſhe ordered truſtees to lay 
out the money in ſuch charitable uſes, intents and purpoſes, 


as near to her intention as could be, and the laws would per- 


mit. She then gave the reſidue of her eſtate to ſuch uſes, in- 
tents, and purpoſes, as aforeſaid. 


A DECREE having been made concerning the above-men- 
tioned eſtates, On a ſecond hearing for further directions, 
the maſter of the Rolls, declared, "That if the truſtees could 
obtain a gift of a piece of ground in St. James's pariſh in 
Briſtol, they might ere& an alms-houſe upon it—On appeal 
from the decree at the Rolls; after argument at bar, and time 
for conſideration, Lord Chancellor Henley delivered his opi- 
nion.— As to the freehold, there is no doubt; that muſt go 
to the heir at law. —The leaſehold, by reaſon of the deviſe 
being void falls into the reffduum. Quere. Whether the court 
ſhall marſhal the aſſets ; and by applying the leaſehold, in the 
firſt place, to payment of debts, leave the other aſſets to be 
applied to the charity, and by that means do per obliguum 
what could not be done per directum. The old rule of mar- 
ſhalling was in cafe where a perſon had a double fund to re- 
fort to, and another perſon had a demand upon one of thoſe 
funds, the court has turned the perſon having the double ſe- 
curity upon that fund which was not liable to the ather per- 
ſon's demand, in order to leave that fund open which was. 
That was attended with no inconvenience to any perſon, and 
it effectuated the intention: but this would be a method to 
elude the ſtatute, which I will not do. 


Tre deeree for building an alms-houſe, if the truſtees can 
get the ground given them, is founded upon precedent of the 
Attorney General v. Bowles, which is an authority for the 
Maſter of the Rolls. But I feel only one authority, that of 
the Houſe of Lords, which is a ſuperior court : no other au- 
thority has any influence on my judgment. That precedent 
has no influence on me; it is contrary to the ſpirit of the 
ſtatute. In common ſenſe, it is laying out money in land: 
it improves the ſcite, it is demandable in a precipe, and is a 
purchaſe of fo much realty. Such a determination is open- 
ng a door to avoid the ſtatute, —I hold the deviſe of the 
refi 


due to be void, as being given to de laid out in lands and 
tenements. It is deviſed to ſuch uſes, intents and purpoſes 
foręeſaid; and the only purpoſes in the will are to be laid out 
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in land for charities.—In Soreſby v. Hollings, [hereafter ro- 
lated] the original intent was, to lay the money out legally 
in land, or otherwiſe. Here the original intent was to lay it 
out in land. The truſtees cannot depart from the original in- 
tention, nor be permitted to ſay the money ſhall continue on 
ſecurities. The immediate precedent clauſe is, And in caſe 
« my intention cannot by law take place, the truſtzes are to 
« lay out the money to ſuch charitable uſes, intents, and 
& purpoſes, as near to my intention as can be, and the laws 
& will permit.” Whether any uſe was made of that clauſe 
at the hearing does not appear; but | am clear it is fraudu- 
lent and a void clauſe, It is inſerted as a means to intimidate 
the heir at law and the next of kin, and prevent their oppoſ- 
ing the charity.— His lordſhip ordered that the decree be re- 
verſed, except ſo much as relates to coſts, the account, and the 
ſecurities of money ariſing by ſale of the leaſeholds; and the 
ſurplus to be diſtributed according to the ſtatute of diſtri- 
butions 2. | 

So where the bequeſt was of money to miniſters and 
church-wardens to erect a free-ſchool, within the pariſh, it 
was held void, "The caſe was, Mary Glover by will 24th 
September 1769, ordered that the ſum of 15001. ſhould be 
paid and laid out under the direction of the miniſter and 
church-wardens of Royſton for the time being, for the pur- 
poſes of erecting a free-ſchool at Royſton, for twelve poor 
boys and twelve poor girls of the pariſh of Royſton ; and di- 
rected, that as ſoon as the ſame ſhould be built, 2000. 
ſhould be placed out at intereſt, and the intereſt _=_ for 
the maintenance of a ſchool-maſter and ſchool-miſtreſs, and 
for teaching boys and girls to read, write, &c. The infor- 
mation ſtated (inter alia) that there was a piece of vacant 
ground at Royſton, belonging to the pariſh, upon a part of 
which there was a ſchool-houſe, and prayed to have the 
I = and 20001, laid out according to the directions of the 
will. 

Loxp APSLEY, chancellor: This caſe, taking in all its 
circumſtances, is new; in reſpect there is a piece of waſte 
2 which is ſaid to belong to the pariſh, on which the 
chool-houſe may be built. rd Hardwicke's determina- 
tion in the Attorney General v. Bowles, was certainly over- 
ruled by Lord Northington in the Attorney General v. Tyndall, 
which later determination has been followed by ſeveral 
others. Directions in a will to erect a ſchool-houſe, in gene · 


7 Attorney General v. Tyndall, 1764. Amb, Rep. 614, ral 
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tal; imports an intention to purchaſe ; but where there is 
land already in mortmain, there is no room for ſuch preſump- 


tion. Deviſe of money to build or repair upon land that is 


already dedicated to the fame uſe, is not within the ſtatute; 
that was the ground of the determination in Brodte v. the 
Duke of Chandos. Though it appears there is a vacant piece 
of ground in the pariſh, the will does not point at the piece 
of ground. The will does not fay © to repair or rebuild the 
e {chool-houſe now ſtanding on the piece of ground;” ſhe 
meant to have a ſchool-houſe of her own foundation; ſhe had 


no right to ſay that the ſchool which is now ſtanding, ſhould 


be henceforward conſidered as the foundation. Information 
diſmiſſed b. | 

Tuus having proceeded to treat on ſuch deviſes and be- 
queſts as are void and within the meaning of the mortmain 
ach we ſhall now attend to ſuch as are not void, And as in 
the latter part of the laſt above cited caſes, it is mentioned, 
that, a deviſe of money to build on land that is already in 
mortmain, is not within the ſtatute ; we ſhall proceed in 
ſhewing that, thus it was held where Dr. Conings, by will 
gave 2001. to the defendant Stone, to be laid out in repairing 
the free chapel of Grendon-Court, part of his eſtate. Lord 
chancellor was clear, that it was not within the words or 
meaning of the ſtatute of mortmain. The words of the 
ſtatute are, © to be laid out in purchaſe of lands,” &c.— The 
meaning and intention of the act was, to prevent increaſe of 
lands, &c. in mortmain, beyond what was fo at the time the 
at was made. This legacy is only to ſupport that, which 
at the time of the will was in mortmain l. And where Tho- 
mas Mundy, late rector of Bickton in Devonſhire, by his 
will gave two ſums of 400l. and 100l. to truſtees, in truſt to 
be laid out in building a parſonage-houſe on the glebe of 
Blckton, the ſame was held not to be within the ſtatute of 
mortmain.Maſter of the Rolls.——lt is not within the 
words nor meaning of the ſtatute. The ſtatute was intended 
to prevent new acquiſitions in mortmain. Erecting a building 
is not to be conſidered as ſuch. Suppoſe the teſtator had not 
made ſuch deviſe, he might have been ſued for dilapidations, 
and the money recovered would have been laid out upon the 
building. This is nothing more k. | | 


® Aitarnty General v. Hyde and Hut= 2767, Amb. Rep. 651. 
, May 1775, Amb, Rep. 751. k Glubb and Mundy v. Attorney Ge- 
Harris v. Barnes and others, July, eral and others, May 19 59. Ibid. 373. 
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WHERE mortgages, chattels real and perſonalty, are be- 
queathed to a charity the bequeſt of the perſonalty will not be 
void. As where William Moor made his will 1 5th July 1763, 
and gave the reſidue of his perſonal eftate in theſe words : 
« My will is, That the remainder of my effects, annuities, 
« mortgages, bonds, or notes, with my houſhold furniture, 
« &c. be fold ; and what money they ſhall ſell for, IJ give to 
« two charity ſchools for boys and girls of St. Andrew's, 
« Holborn, now kept in Hatton-garden, towards their edu-. 
« cation and clothing for ever, to be divided into two equal 
“ parts, half to each ſchool.” —It was here held that the de. 
viſe of the mortgages is void, but being part of the enume« 
rated reſidue, they were ordered to be applied firft in pay- 
ment of debts, before any part of the perſonal eſtate, to leave 
a larger fund for the charity, —The maſter of the Rolls diſ- 
tinguiſhed between the caſe where a mortgage is given as 2 
ſpecific bequeſt, and where it paſſes by the reſiduary bequeſt, 
enumerated and deſcribed among the different ſpecies of 
eſtates, of which the reſidue conſiſts. In the former caſe it 
cannot be firſt applied to pay debts, but in the latter it may; 
and his honor gave directions accordingly, that the mort- 
gages ſhould be firſt applied. — This the reporter obſerves is 
not properly marſhalling aſſets, but arranging the different 
| ſpecies of perſonal eſtate l. 

AND where the teſtator being ſeiſed of a ſinall real eſtate 
and poſſeſſed of leaſehold and other perſonal eſtate, by will 
3d December 1754, deviſed all his real and perſonal eſtate, 
to truſtees, upon truſt to ſell and pay debts and legacies, and 
place out the ſurphus money at intereſt ; and to pay the inte- 
reſt to his brother for life ; and after his death the principal 
for the benefit of poor diſſenting miniſters living in any coun» 
ty.—A bill was brought by E. K. as heir at law and only next 
of kin, to ſet aſide the charitable bequeſts. It was in proof, 
that there are three diſtinct ſocieties of diſſenters, and that 
collections are made for the poor miniſters of each ſociety... 
Held, the bequeſt was not void for uncertainty, but ſhould 
go to the poor miniſters of each ſociety, But it is to be ob- 
erved that, what was thus to go, was only the reſidue of the 
perſonalty.— A queſtion was made by the court, Whether 
they could marſhal the aſſets in favour of the reſiduary be- 
queſts, by directing the leaſeholds to be applied in the firſt 


Attorney General v. Caldwell, Before cited. 
place 


* * 


place in payment of debts and legacies, in order to leave the 
reſt of the perſonal for the benefit of the charity? But it was 
given up on the part of the charity, upon the authority of the 
Attorney - General v. Tyndal ®: before cited], | | 


WILLIAM GRIMMETT, by will 13th March 1749, de- 
viſed 5-24ths, of his eſtate, after the death of bis wife, and 
payment of his debts and legacies, and alſo 201. a year after 
the death of his brother, to be applied in clothing and edu» 
cating twenty poor boys, ſons of pariſhioners of Brighthelm- 
ſtone in Suſſex, in the principles of the proteſtant religion, 
agreeably to the preſent national and eſtabliſhed church of 
England, and in reading, writing, arithmetic, merchants ac- 
counts, and navigation; none to be admitted after eight, or 
continued after hfteen. And his will and pleaſure is ex- 
preſſed to be, that the 5-24ths of his eſtate, after his debts 
and legacies paid, together with the 20l. a year after the 
death of his brother, or which ſhould be deemed as an equi- 
valent to the 201. a-year (570l: to be inveſted in ſome of the 
public funds where there is a parliamentary ſecurity) to ſtand 
in the name of truſtees, until the whole can be laid out in the 
purchaſe of lands ta the N of the governors and triſ- 
tees whom he appointed), which lands are directed to be pur- 
chaſed in the names of the truſtees to the uſes aforeſaid ; that 
is, the intereſts, profits and rents of the 5-24ths of his eſtate, 
together with the intereſt, profits and rents of the faid 5701. 
after the death of his mother, or the lands which ſhould be 
purchaſed therewith, ſhould be applied annually for ever in 
clothing and educating twenty poor boys as aforeſaid, 


Tu teſtator had no real eſtate, —It was inſiſted for the 
charity, that there is an election in the preſent cafe in the 
truſtees, either to lay out the money in land, or continue it in 
the funds. Lord Hardwicke.—The teſtator directs his exe- 
cutors ſhould ſettle and ſecure by lands of inheritance, &c. if 


he had reſted upon ſuch firſt words, this deviſe would have 


been clearly void; but then he goes on in the disjunctive, or 
otherwiſe, as they ſhall be adviſed. If one method is lawful 
that ſhall be ar . and take effect. This is not a clear 
caſe— Q. if this is a good and valid diſpoſition of the 5701, 
and 5-24ths of the remainder of teſtator's eſtate ? or void by 
| ſtatute of mortmain ?—I do not lay any weight on the di- 


* Waller v, Childs, Nov. 1765. Amb, Rep. 524 
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rections to place the money in the funds in the firſt place; 
for that would be to make the validity of a will to depend 
upon the order of the words. The direction is, to place the 
money in the funds until laid out in lands to the fatisfaction 
of the truſtees. When can that be? Not while this ſtatute 
is in force, Suppoſe it had been, till by law it may be, ſuch 
bequeſt would be good. Thoſe words muſt mean, when the 
truſtees approve of laying it out: that cannot be while the 
ſtatute of mortmain is in force; it would be to act contrary 
to their truſt, 


His LoRDSHIP further inveſtigating the caſe ſaid, ſuppoſe 
the truſtees in this cafe would not act, the truſt would de- 
volve on the court, and I would order the money to be placed 
in the funds, and not inveſted in lands. Sir Joſeph Jekyl al- 
| Decreed the deviſe to be 
good, and the money to be inveſted in South-Sea Annuities®. 


SHORTLY after this decree a caſe was before the court, in 

which teſtator had by will in January 1753, given his per- 
ſonal eſtate to truſtees, in truſt, until they could meet with a 
purchaſe of lands, and ſhould actually purchaſe the ſame, to 
pay the intereſt of 1201. to and among ſuch poor and neceſſi- 
tous perſons inhabitants of the town of H. as his executors 
ſhould think proper objects of charity; and willed that the 
truſtees as ſoon as they could meet with a ſuitable purchaſe, 
ſhould lay out 1201. in the purchaſe of an abſolute eſtate of 
inheritance in fee-ſtmple, to be conveyed and affured, and 
veſted in truſtees for ever, in truſt to pay and apply the rents, 
&c. to the charity, Maſter of the rolls ſaid, that lord chan- 
cellor declared, he did not think the caſe of Grimmett v. 
Grimmett clear ; and that if there had been expreſs words of 
direction ta truſtees to ſettle and ſecure lands, &c. it would 
be within the ſtatute. His honor was of opinion that the ſe- 
cond clauſe was directory and not diſcretionary, He was not 
for carrying the caſe further than Grimmett's, and decreed 
the deviſe void. 


Ix money be given to be laid out in lands or otherwiſe, to a 
charitable uſe, it hath been determined that ſuch deviſe 1s good, 
by reaſon of the words [or otherwiſe). As where a man, in 
1738, made his will in theſe words: „I will and deſire, 
that my executors, within twelve months after my do- 


® Grimmett v. Grimmett, Feb, 1754. Ergliſh v. Ord, July, 1754. 
Anh. Rep. 210. ä 


« ceaſe 
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1 ceaſe, do ſettle and ſecure, by purchaſe of lands of in- 


i heritance, or otherwiſe, as they ſhall be adviſed, out of 
*« my perſonal eſtate, one annuity or yearly payment of 
„ Fol. to be paid yearly and diſtributed for ever, by my 
*«- executors, their heirs and aſſigns, among the poor and 
„ indigent people of Leeke, in the county of Stafford, in 
« ſuch manner as they ſhall think fit. And my will alſo is, 
that my executors do ſettle and ſecure one other annuity 
Hof Sl. to be paid yearly to the vicar of Leeke for the 
time being for ever, for preaching an annual ſermon on 
„ the 12th day of October. And the teſtator deviſed 
the reſidue of his perſonal eſtate to be equally divided be- 


tyeen his ſiſters, Mrs, Soreſby and Mrs. Hollins. By the 


lord chancellor Hardwicke: The only queſtion in this caſe 
is, whether the deviſe of the two annuities of 5ol. and 51. to 
charitable uſes, is void by the late ſtatute of mortmain? I 
am of opinion, upon this act of parliament, that this bequeſt 
was not void, and that there is no authority to conſtrue it 
to be void, if by law it can poſſibly be made good. The 
act of parliament is not at all aimed againſt perpetual cha- 
rities merely as ſuch, or to prevent the eſtabliſhment or crea- 
tion of them, but is deſigned againſt the caſes of perpetual 
charities in lands, and (as the title imports) to reſtrain the 
diſpoſition of lands whereby the ſame become unalienable. 
The whole recital, and enacting part of the ſtatute, take 
notice only of the unalienable diſpoſal of land, whereby heirs 
are difinherited ; and therefore the alienation and conveyance 
of lands to ſuch purpoſes are prohibited. And although 
there is a clauſe to prohibit money being laid out in lands to 
ſuch purpoſes as would make them unalienable ; yet there is 
no reſtriction whatſoever upon any one for leaving a ſum of 
money by will, or any other perſonal eſtate to charitable 
uſes, provided it be to be continued as a perſonalty, and the 


executors or truſtees are not obliged or under a neceſſity of 


laying it out in land by virtue of any direction of the teſtator 
for that purpoſe. If a deviſe in a will is in the disjunctive, 
and leaves to the executors two methods to do a particular 
thing by, the one lawful, and the other prohibited by law, 


dan any court fay, becauſe one method is unlawful, that 
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therefore the other is ſo, and the whole bequeſt void? No 


for if one bequeſt is lawful, that ſhall be purſued, an 

take effect. It hath been argued againſt this deviſe, that 
the words [ for ever] ſhew the annuities muſt arife out of 
ſome real eſtate, which only is capable of ſupplying them 
for ever ; for perſonal funds are too periſhable and tranſitory 
in their nature to anſwer ſuch everlaſting annuities ; and if 
a particular ſum were veſted in ſtock, with deſign to pur- 
chaſe a particular yearly ſum or annuity, it may happen the 
company may be quite diffolved, or the ſtock may fall, of 
intereſt be ſo reduced, that half the annuity may not be pro- 


duced, But theſe objections may be oyer-ruled. ' For if the 


company ſhould be diffolved, the principal ſtock may be 
taken out and veſted in ſome other company. And there 
may be annuities that may probably continue for ever, and 
yet not payable out of land. I will mention an inſtance of 
one, which has laſted a century and a half, and may exiſt 
perpetually; which is, Sir Thomas White's charity, being 
a diſpoſition of money to be employed by continual” rotation 
in loans to poor tradeſmen, of ſeveral ſums to be let for 
a ſettled number of years, and then to be repaid. And any 
man may, at this day, give by will a perpetual charity i in this 


manner. But if a man by will ſecures ſuch loans by lands, 


or purchaſe of lands; ſuch deviſe ſhall be void, and con- 
trary to the late ſtatute of mortmain,—Aſter his lordſhip 
had diſcuſſed another point of argument brought againſt this 
deviſe, as that the words [herrs and aſſigns] did import a pur- 
chaſe in land, or ſome real thing 3 ; he ſays, I am of opinion, 
upon the whole, that there is nothing that makes this 
bequeſt void in every part: but that it is good in that 
way which the law does not forbid. But I would not have 
it queſtioned, if a man ſhould by his will direct a ſum of 
money to be laid out in land, or upon rent-charge to be ſe- 
cured upon land for any charity, and in the mean time (till 
it can be laid out) to be inveſted in government ſecurities 
for the benefit of the charity, but that ſuch bequeſt will be 
void; becauſe the final end and intention of the teſtator was 
to diſpoſe of his money in land, and the inveſtiture of it in 


government and perſonal ſecurities till a proper purchaſe of 
| land 
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land or rent- charge offered. As to the annuity of of 50, 
there are fewer objections to that than to the other: for 
there is no direction at all for any money or perſonal eſtate 
to be laid out in land; for the executors, are only willed tor 
ſecure and _ 5l. a year for the purpoſe there mentioned, 
and it muſt be ſecured upon a perſonal fund confiſtent with 
the will and intention of the teſtator, and not contradictory 
to the words of the act of parliament. And as it is often 
laid in the old books by the judges, that “ I was by at the 
„making of the act of parliament, and the meaning and 
intention of it was then ſaid to be this or that; ſo I was 
by at the making of this ſtatute, and it was at that very time 
{aid by the legiſlature, that it would not hinder any chari- 
table diſtribution of a perſonal eſtate. Therefore it was de- 
creed that the deviſe was good; and that the money ſhould 
be veſted in South-Sea ſtoc k, for the charitable purpoſes men- 
tioned in the will . | * 


Hence we may perceive how landed property is guarded 
from being affected by a deviſe or bequeſt to a charitable uſe ; 
and yet no reſtraint is laid on money being bequeathed to ſuch 
uſe; and thereby we have ſeen in the caſe laſt cited, a perpe- 
tual charity may be eſtabliſhed : but it is well in bequeathing 
to bodies corporate, companies, hoſpitals, &c. to be accurate in 
deſcribing them, as the following caſes will demonſtrate, and 
likewiſe further ſhew the power and benignity in the court 
of chancery with reſpect to charitable bequeſts, 


J. S. by his will duly executed, gave his eſtate to B. his 
heirs, executors, and adminiſtrators ; and by a codicil written 
by himſelf and not atteſted by three witneſſes, declared the 
uſe to which he would have his eſtate applied, in the words 
following: « I would, have the fame employed for encou- 
„ raging ſuch nonconformiſt miniſters as preach God's 
« word in the place where the people are not able to allow 
them a ſufficient ſuitable maintenance; and for the en- 
«© couraging the bringing up ſome to the work of the mi- 
« niſtry, who are deſigned to labour in God's vineyard 


among the diſſenters : the particular method how to dif 
<« poſe of it I preſcribe not, but leave it to their diſ- 


«« cretion, defiring you (meaning B) to take advice of C 
and D.“ B, C, and D, all died before the teſtator, 


» Sereſby v. Hollins, Avguſt, 1746. 2 Burn's Ecclef, Law, 495. 
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In this caſe two queſtions aroſe, 1. Whether both the 
truſtees, to whom the diſpoſition and appointment of the 
ſaid charity was given, dying in the lifetime of the teſta- 
tor, that charity was not gone, and in the nature of a 
lapſed legacy? By King Lord Chancellor: The ſubſtance 
of the charity remains, notwithſtanding the death of the 
truſtees before the teſtator; and though at law it is a lapſed 
legacy, yet in equity it is ſubſiſting; and here is a ſuffi- 
cient certainty ↄf the teſtator:s intention to revive it. The 
intention therefore of the party is ſufficiently manifeſt that 
this charity ſhould continue within 43 Eliz. c. 4. The ſe- 
cond queſtion, whether this be a ſuperſtitious uſe within 1 
Edw. VI. c. 14. diflenters being ſuch general words as com- 
prehend any perſons, however oppofite to the church of Eng- 
land. By the Lord Chancellor: This cannot be a ſuperſti- 


tious uſe within the ſtatute; the diſſenters here meant are 


proteſtant diſſenters acting under the toleration act 1 W. & 
M. c. 18. and decreed the reſiduum of the teſtator's eſtate to 
be diſpoſed of to the charity, and ordered a ſcheme to be laid 
before him for that purpoſe, „„ Re ME 


RIcHARD HoLT poſſeſſed of a conſiderable perſonal eſtate, 
made his will in 1769 ; and after giving various legacies, diſ- 
ſed of the eee of his eſtate in manner following: one 

e gave to the Foundling Hoſpital, and the 

other moiety to the Lying-in- Hoſpital ; and if there ſhould 
be more than one of the latter, then to ſuch of them as his 
executor ſhould appoint, —He then appointed A. B. of, &c. his 
executor ; but the teſtator afterwards ſtruck out the exe- | 
cutor's name, and appointed no other executor, and died in 
1775. Benjamin White, the plaintiff, proved the will as a 
teſtamentary paper, and took adminiſtration with the paper 
annexed, as one of the next of kin. The defendants are 
the other next of kin, and the governors of the PFoundling 
_— and of the ſeveral Lying-in- Hoſpitals. —The plain» 
tiff in his bill inſiſts that the deviſe of the moiety to the 
Lytng-in-Hoſpital became void by ſtriking out the name of 
the executor, who was to appoint, and that it ſhould be 
referred to the maſter to report - who are entitled as next of 
kin. The defendants, the next of kin, alſo claim that 
moiety as being void. In ſupport of the bill it was argued, 


* Attorney General, v. Hickman, 2 Eq, Caf, Abr. 193. 
Es | . 8 a _ 


[| i 
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that the appointment of the executor being revoked, the 
deviſe irſelf is. revoked, there being now no perſon exiſting. 
who can appoint ; and that the teſtator having revoked the 
executor's na ne, he meant to revoke the deviſe. For the 
hoſpitals, it was argued that the obliteration of the name did 
not defeat the intent, ſo as to prevent the money from going 


to ſome one or all the lying- in-hoſpitals. That it is im- 


poſlible it ſhould go as it was left ; but the court will ſtand 
in the executor's place. All the rules ſhew great latitude 
and liberality of conſtruction, and where the teſtator refers 
to any perſon who cannot act, the court will carry the de- 
viſe into execution as near as may be. The caſes prove, 
that where money is indefinitely given, the court will exer- 
Ciſe its judgment : If the teſtator had given it to ſuch a cha- 
rity as the executor ſhould name, the court muſt have applied 
it. By the Lord Chancellor : My notion is, that in the caſe 
of charities, this court derives a great latitude of authority 
from, the extenſive nature of moſt charities ; becauſe they 
cannot go upon the ſame ſtrict rules which prevail in pri- 
vate caſes : but that is well reſolved into the purpoſe and 
the mode. Where the teſtator is willing it ſhall go in the 
largeſt extent, the court will follow his intent in marking 
out objects. I wiſh to purſue this method of conſtruing the 
intent of teſtators. The queſtion is here, whether the le- 
gac y is void, the executor's name being ſtruck out, and there 
being no perſon upon whom it could devolve, or whether the 
court will ſuſtain it? It has been argued, that the court has 
great extent of juriſdiction, in making legacies certain which 
were before uncertain ; and ſecondly, in applying them where 
it is not known to what uſe they were intended. There has 
been at all times an exerciſe of this authority, where a legacy 
has been doubtfully given, Here the teſtator giving a legacy 
to the next of kin, and to the executor names a particular 
charity, a reſiduary legatee ; the queſtion is, only, how the 
truſt ſhall be carried into execution? I remember to have 
read a caſe ſomewhere [ Attorney General v. Hickman, where 
a legacy is given to B, for the benefit of nqnconforming 
miniſters, with the advice of C and D. At the teſtator's 


death B, C, and D, were all dead, yet the court * 
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the legacy. It muſt be referred to a maſter, to which of the 
lying-in-hoſpitals it ſhall be paid”, „ 

/ GEORGE CRANSTOWN, by his will, gave the intereſt of 
42001. Bank annuities to the poor inhabitants of Saint Leo- 
nard, Shoreditch.—A bill in chancery was by relators, to 
eſtabliſh the charity ; and after argument at bar, in which 
it was inſiſted for the defendants, that the bequeſt is void, for 
uncertainty in the deſcription of the perſons to take. Sir 
Thomas Charke, Maſter of the Rolls, gave his opinion in 
favour of the charity, and ſaid, that the court has done fo in 
many caſes where the expreſſions were much more general and 
uncertain: that in thoſe caſes the court forms a judgment upon 
taking all the circumſtances into conſideration, and inelines in 
favour of the diſpoſition at res magis valeat ſ that the matter may 
rather prevail]. In the caſe of the Attorney General v. 
Rance, 18th July 1728, a legacy was given to the poor. 
There were no words in the will which diſcovered what poor 
he meant; but it appearing, that the teſtator was a French 
refugee the court directed the legacies to be given to the poor 
refugees, —T he Attorney General v. Browne, 18th Novem- 
ber 1740, the words were very general; but his honour did 
not mention them. The words in the preſent caſe are not 
fo uncertain as in thoſe cited, The word inhabitant bears a 
very general ſenſe, and may extend to every body living in 
the pariſh. But as it could not be intended, that the poor 
inhabitants which are relieved by the pariſh ſhould have be- 
nefit by this legacy, which in effect would be giving to the 
rich and not to the poor, he declared, that the diſtribution of 
the legacies was to be confined to the poor inhabitants in Saint 
Leonard, Shoreditch, not receiving alms; and ordered a 
ſcheme to be laid before the maſter for ſuch diſtribution *. 

Sis David WiLLiams, by will 15th January 1672, 
deviſed the whole profits of an eſtate to a charity; and the 
rents having ſince been greatly increaſed, and now produce 
annually more than ſufficient to anſwer the particular ſums 
in the will; the Query was, Whether the ſurplus ſhould be 
applied in augmentation of the bequeſts in the will, or ſhould 


go to the heir at law ?—Held they ſhould go to the increaſe 


of the charity* . So where William Tymperon, by will 


r Fiote and White, uly, 17789, 1 of the rolls. To thoſe matters are re» 


"Bro, Cha. Rep. 12.— The maſter, which ferred to be examined. 


has often been occaſionally mentioned, ®* Attorney General v. Clarke, Nor. 
is an officer of the court, and called a 1762. Amb, Rep. 422. 
maſter in Chancery, of whom there are * Attorney General v. Fobnſon, Nov. 


20th 


deelve in number, including the maſter 1752. Amb. Rep. 190. 


zy WiLL and TESTAURNT. 2 
20th Nov. 1723, deviſed to a charity, the rents being in- 
creaſed, the charity was directed to be increaſed . 


Tur charities may be eſtabliſhed for diſſenters is per- 
ceivable by the caſes of Waller v. Childs and Attorney Gene- 
ral v. Hickman, heretofore cited. So where Ann Patridge 
by her will deyiſed an annuity to the miniſter of a baptiſt 
meeting-houſe, in the pariſh of Hemel Hempſtead. The 
queſtion was, whether this was ſuch a charity as is proper for 
the court to eſtabliſh ? In ſupport of the charity was cited 
the caſe of the Attorney General and Andrews, 1 Vezey, 225, 
wherein copyhald lands were deviſed by will made before 
the ſtatute, 2 the benefit of quakers, and not ſurrendered 
to the uſe of the will; and on a bill the Lord Chancellor eſ- 
tabliſhed it, On the other hand was cited the caſe of De 
Coſta v. De Pas, (the jew cafe related hereafter).— By Sir 
John Strange, er of the Rolls for Lord Chancellor; This 
caſe is not now to be made a queſtion, Baptiſts are perſons 
the legiſlature looks upon as well as quakers. In the quakers 
caſe, the court went a great way, not only countenancing it 
as a good charitable uſe, but ſupplying the want of ſurrender 
to the uſe of the will. The jew caſe is different, and was 
held an illegal charity.—Decreed the charity to be eſtabliſhed 
and the miniſter to have his coſts *. 


As CONCERNING ſuperſtitious uſes, A. being a beneficed 
clergyman, deviſed bool. to Mr. Baxter, to be diſtributed 
by him to ſixty poor ejected miniſters, and adds that, he did 
not give it them for the fake of their nonconformity, but 
becauſe he knew many of them to be pious and good men 


and in great want; he alſo gave to Mr. Baxter 20l. and 20l. 


more to be laid out in a book of his, intitled Baxter's Call to 
the Unconverted, It was held by North, Lord Keeper, that 
this was a ſuperſtitious uſe, which though void, yet the cha- 
rity is good, and ſhall be applied in eodem genere, ¶ the fame 
kind] and therefore decreed it for the maintenance of a cha 
lain for Chelſea college“ But this decree was reverſed 
the lords commiſſioners in Trin. Term 1689, and the : 
which had been brought into court, ordered to be paid out 
and diſtributed according to the will“. ; 


ANNE Barlow deviſed to lady Portington and her heirs ab- 
ſolutely without any truſt ; which ſhe did for the good of 


Attorney General v. Sparks, Dec. * Trin. 1684, 
1753. Ibid. 201. ä Y Attorney General v. Baxter, 1 Vern. 
Attorney General and Cock, May, 248, 
1751. 2 Vez. 273. ä 
5 her 
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her ſoul, and owned that this eſtate was not her's, but be- 
longed to God and his ſaints—26 May 1693, an information 
was preferred in the exchequer for a diſcovery, and an appli- 
cation of the deviſe to an uſe truly charitable, —It was held 
that the king as' head of the commonwealth, is obliged by 
the common law, and for that purpoſe intruſted and im- 


powered fo ſee that nothing be done to the diſheriſon of the 


crown, or the propagation of a falſe religion, and to that 
end entitled to pray a diſeovery of a truſt to a ſuperſtitious 
uſe, That this uſe being ſuperſtitious, is merely void, and 
for that reaſon the king cannot have it: yet however it is not 
fo far void as that it ſhall reſult to the heir, and therefore the 


king ſhall order it to be applied to a proper uſe *. 


Ix the jew caſe heretofore mentioned, Elias De Pas, a 
jew, by will dated 4th November 1739, eſtabliſhed a fund of 
£2001. to be appropriated in order to apply and dedicate the 
revenue of that ſum towards eſtabliſhing a Jeſuba, or aſſem- 
yer for reading the law, and inſtructing people in our holy 

igion. he queſtion was, to whom the ſaid ſum ſhould 
belong ? Whether to the next of kin, or as a charity for 
the crown to diſpoſe of ? A diſtinction was taken by Lord 
Hardwicke, Chancellor, That when the deviſe is to a ſuper- 
ſtitious uſe, and made void by ſtatute 3 or to a charity and 
made void by ſtatute of mortmain; there it ſhould belong to 
the heir at law or next of kin: but where it is in itſelf a 


charity, but the mode in which it is to be diſpoſed is ſuch, 


that by the law of England it cannot take effect, as in the 
preſent caſe, in promoting a religion contrary to the eſta- 
bliſhed one ; there the crown by 3 directed to the 
Attorney General, may give orders in what charitable manner 
it ſhall be diſpoſed . — I he reporter ſays he was informed, 
that 10001. of the money was directed by ſign- manual to be 


diſpoled of to the Foundling Hoſpital. 


Ir a deviſe be to charitable and pious uſes, generally, it is 


not void, but the crown may appoint. So alſo if the charit- 
able object be uncertain ®, 


Rex v. Lady Portington, 4 W. & Amb, Rep. 228. 
M. 1 Salk. 162, d Attorney General, v. Herrict, 1772. 


De C:fa v. De Pas, May 1754. Ibid. 712, 
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SS. a a a_—_ mc. ee ao wO£m. 


A Pr P E N D I 


INTRODUCTION 
TOTHE 


FORMS OR PRECEDENTS 


HERE LAID DOWN. 


WILL is to be written on paper or parchment without a 
ſtamp ; and whether it be begun with theſe words, “ In 

the name of God, amen, or with theſe, * This is the laſt will 
and teſtament,” is immaterial ; yet the former ſeeming to be 
the moſt uſual method, it is here purſued. The teſtator ſhould 
be careful in giving a proper deſcription of himſelf, as with re- 
ſpe to his chriſtian and ſurname, his place of abode, trade, or 
occupation; which is uſually termed his addition. Women, who 
were never married, uſe the addition of pine; widows, that of 
widows ; which are ſufficient without mentioning any trade or 
buſineſs, It is well to inſert the uſual clauſe, as being in health of 


body ; or, being fick in body, but of ſound mind, &c. 


Wirx reſpe to legatees, thoſe alſo ſhould be 2 de- 
ſeribed, as thereby they may be diſtinguiſned from any others: 
and the whole will ſnould be formed ſo as to leave no room for 
doubt concerning the teſtator's intention, and be written in one 
hand -writing, (if poſſible) without any interlineation or altera- 
tion, as mentioned towards the latter part of the explanation pre- 
ceding the contents of our work ; and if any interlineation or 
alteration ſhould unayoidably happen to be made therein, mention 
chereof ſhould be made in the atteſtation, as in page 276. It 
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ſhould be dated the day and year on which the teſtator ſigned it; 
concerning which we have made mention in pages 157, 85. 
And he ſhould put his ſeal as well as his name to the will; for 
although this is not required by the ſtatute of 29 Car. II. even 
with reſpect to real eſtate, and as to perſonal eſtate, we have ſeen 
in page 160, that lefs formality is required in executing a will 
thereof, than a will whereby real eſtate is affected: and that two 
witneſſes are ſufficient, where the will does not concern real eſtate : 
yet if a man derives his power of diſpoſing from any deed, b 
which it is expreſſed, that he ſhall diſpoſe by ak under his 
Hand and ſeal, &c. it is neceſſary for the teſtator to ſeal his will; 
a3 by an omiſſion thereof the diſpoſition hath been held void. 
And it has been held, that ſealing a will is not a ſufficient ſigning 
within the ſtatute ; therefore, it is prudent for the teſtator both to 
fign and ſeal his will in ſuch place, as we ſhall' point out at the 
concluſion of each of the forms or precedents hereafter laid down, 
where ſome further obſervations will occaſionally be made, 


— 


NUMBER I. 


A Ax, poſſeſſed of Money, Plate, Houſehold 
Goods, a Leaſehold Eſtate for Years ; another 
for Years determinable on the Deaths of Three 
Perſons named in the Leaſe; and having divers 
Sums of Money due to him ; but is not poſſeſſed 

of any Real Eſtate, gives the whole 19 his Wife, 


IN TAE name or Gon, Aux. I John Stiles, of Cheapſide, 
in the city of London, Linen draper, being in health of body 

and of ſound mind, memory, and underſtanding, praiſed be God 
for the ſame, do make this my laſt will and teſtament in manner 

and form following: I give, deviſe, and bequeath, unto my be- 
Joved wife Mary Stiles, all my money, ſecurities for money, goods, 

chattels, eſtate and effects, of what nature or kind ſoever, 

and whereſover the ſame ſhall be at the time of my death. 

Any I do nominate, conſtitute, and appoint my ſaid wife 

ſole executrix of this my laſt will and teſtament, hereby 

revoking and making void all and every other will or wills at any 

time heretofore by me made, and do declare this to be my laſt. 

will and teſtament, In WITXESs whereof I the faul John — 

; | : ; | re 


* 
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have hereunto ſet my hand and ſeal ths day o in 
the year of our Lord 17 *, | | 


61GNED, ſealed, declared, and publiſbed, 
by the abovenamed Fohn Stiles, as and 
for his laſ will and teflament, in the JOHN STILES, - 
preſence of us, obo, at his requeſt, and | 
in his preſence, have ſubſcribed our 
names as witneſſes thereto d. 
Tuomas JonEs ©, 
Raren Hickts, 


NUMBER 11. 


AN UNMARRIED WOMAN, or SPINSTER, poſſeſſed 
of Money, Houſchold Goods, and other Perſonal! 


Eſtate. K 


1. Wills to be decently buried in her Pariſh church. 

2. Gives 500l. to one Brother, 600). to another, and 300d. ta 
a Nephew, to be paid when he attains 21 Years of Age; 
the Intereſt thereef, in the mean time, to be applied to- 
wards his Maintenance and Education. 


3. Reſidue to a Brother whom ſhe appoints Executor. 


IN ruz NAME of God, AMEN. I Sarah Matthews, of 
German-ſtreet, in the pariſh of Saint James, in the liberty 
of Weſtminſter, and county of Middleſex, ſpinſter, being 

in health of body and of ſound mind, memory, and un- 
derſtanding, praiſed be God for the ſame, do make this 

my laſt will and teſtament in manner and form following : 

1. Faixsr, I will and defire that I may be decently buried 
2. in the pariſh church of Saint James aforeſaid ; AvD I 
give and bequeath unto my brother John Matthews the 
ſum of 5001; ALso, I give and bequeath unto my brother 
William Matthews, the ſum of 6001 “: ALso, I give and be- 
queath to my nephew William Matthews, ſon of my brother 


figures are put here for the ſake of brevity, and ſo in the other forms 
hereafter laid down ; yet it is proper to write the whole of the will in words, 


and that without any contractions. 
d If the teſtator makes two parts of his will, as has been mentioned to be 


ſometimes done, p- t26, ſay, next after the word © therets,” as we lave like- 
Wiſe done to @ duplicate thereof. | 
< Witneſſes ſhould be diſintereſted perſons, as ſhewn in p. 160. 
« When ttere is no time limited for paying a legacy, the executor has ong 


year after the teſtator's death for paying it, az ſewn p. 234. 
Thomas 
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Thomas Matthews, deceaſed the ſum of 3ool; to be paid 
to my ſaid nephew, when he attains twenty-one years of 
age : and the intereſt thereof in the mean time to be paid 
and applied towards his maintenance and education, in 
ſuch manner as my executor hereinatter named, ſhall in 
his diſcretion think fit. ALL the reſt and reſidue of my 
money, goods, chattels, eſtate, and effects, of what nature 
or kind ſoever, | give and bequeath unto my brother 
James Matthews: Ax p I do nominate, cohſlirute and ap- 

oint, my ſaid brother James, ſole executor of this my 

ſt will and teſtament ; hereby revoking and making void 
all and every other will. and wills at any time heretofore 
by me made, and do declare this to be my laſt will and teſ- 


tament. In wiTNEss whereof I have hereunto ſet my 


SIGNED, ſealed, &c. | 
fas in No. J.] | } SARAH MATTHEWS, 


hand and ſeal, this day of in the year of Lord 
Lord 17 


a) 


NUMBER III. 


A Wi pov, poſſeſſed of Goods, and Houſes heid 


by Leaſes for Terms of Years, 


1. Gives an Houſe and ſame Houſehald goads to a Son. 
2. Another Houſe to a Daughter. | 
3. Reſidue to another Son, and appoints bim Executor. 


1 


In THE NAME or Gop, Amen, I Mary Kemp, of the 
borough of Honiton, in the county of Devon, widow, be- 
ing ſick and weak in body, but of ſound mind and me- 
mory, praiſed be to God for the ſame, do make and declare 
this my laſt will and teſtament, in manner and form follow- 
ing : I give, deviſe and bequeath unto my ſon John Kemp, 
all that my leaſehold dwelling-houſe, meſſuage, or tenement, 
fituate and being in the borough of Honiton aforeſaid, now 
in the tenure or occupation of Francis Holland, cabinet» _ 
make: AND ALso, my bureau and book-caſe with glaſs 


doors, my filver quart two handled cup, marked I. K. 


my large mahogany ſquare table, and mahogany pillar 


2. 


and claw table. Also, I give, deviſe, and bequeath unto 
my daughter Elizabeth Kemp, all that my leaſehold dwell- 
ing 


APPENDIX. 2273 
ing - houſe, meſſuage, or tenement, fituate and being in the 
pariſh of Coombrawley, in the ſaid county, of Devon, and 
now in the tenure or occupation of Thomas Jones, but- 


1. cher. ALL the reſt,” refidue and remainder of my eſtate 


and effects, of what nature or kind ſoever, I give, deviſe, 

and bequeath wunts my ſon Thomas Kemp; and I do here- 

by nominate, conſtitute, and appoint my ſaid ſon Thomas 

ſole executor of this my laſt will and teftament*: Iv WIrx- 

NESS whereof I have hereunto ſet my hand and feal, this 
Lord 17 


day of in the year of our . | 
I 2 
316NnED, ſealed, &c, 1 8 8 
n MARY KEMP. &,3 
| 22 
— 


- NUMBER IV. 
A Marxied Woman by virtue of a Settlement 
made previous to her marriage; diſpoſes of Per- 
ſonal eſtate: | 


1. Mentions her Marriage Settlement. 8 
2. Gives 200l: to her Huſband; 100l. to her Brother; and 100. 
to a Coufm. 


The eſtates heing bequeathed in the form they are by this will; if either 
of the legatees die in the lifetime of the teſtatrix, the legacy of ſuch will 
lapſe, and if it be either of the legacies given to the firſt mefitioned ſon or 
daughter, the ſame will become the property of the reſiduary legatee, as ſhewn 
in page 240, but if tie die during the life of the teſtatrix, and the other two 
{arvive her, the reſidue may accrue to them as her neareſt relatives, yet not 
by virtne of the will. Now this the teſtatrix might have prevented by be- 
queathing to the ſame perſons in various other forms ; as by limitations treat- 
ed on p. 135, 136, or by ſuch conditions as ſhe might have thought fit to in- 
ſert ; as for example, ſuppoſe juſt before the words, In witneſs" ſhe had 
added, © Provided always and my will is, that in caſe my ſon John die before 
me; then 1 give, deviſe, add bequeath, what I have herein-before bequeath- 
ed to him, unto my ſaid daughter Elizabeth; but in caſe ſhe die before me, 
«1d my ſaid ſon John ſurvive me; then I give, &c. what I have herein before 
bequeathed to her, unto my ſaid ſon John; and if my ſaid ſon Thomas die 
dekore me, and my ſaid ſon John and daughter Elizabeth ſurvive me; then T 
give, &c. what I have herein-before bequeathed to my ſaid ſon Thomas, unto 
my ſaid fon John and daughter Elizabeth, equally to be divided between 
them, and do appoint them joint executors of this my will. And if-all 'my 
ſaid children die before me; then I give, &c. all that is herein-before be- 
queathed to my ſaid children, unto all and every legitimate child or children 
as ſhall be begotten and born of their ſeveral and reſpective bodies at the time 
of my death, equally to be divided, and their ſeveral and reſpeRive ſhares 
paid, affigned, and delivered to them, as they ſhall ſeverally and reſpeRively 
attain the age of twenty-one years ; and for the purpoſe of thus providing for 
my ſaid children's children in caſe all my ſaid children ſhall die before me, do 
appoint my couſins James and William Thompſon, joint executors of this my 
will.“ „ In witneſs,” &c, [as in the will. | 

T 3. Reſaue 
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3 Refidue to be equally divided between a Nephew and Niere, 
if living at Teflatrix's Death; if either be dead, deceaſed's 
Share to go to the Survivor. | 


4+ Appoints her Brother fole E xecutor. 


IN THE NAME or Gop, AMmzn, I Elizabeth Mills, 
now wife of John Mills, of the pariſh of Saint Margaret, 
Weſtminſter, in the county of Middlefex, Eſquire, late 
Elizabeth Field, ſpinſter, being fick and weak in body, 
but of ſound and difpofing mind, memory, and under- 
ſtanding, 1 be God for the ſame, do hereby, in pur- 

1. ſuance and exerciſe of the power and authority given and 
reſerved to me, in and by the ſettlement made previous to 
my marriage with the ſaid John Mills, and by force and 
virtue of all and every the power and powers, authority 
and authorities in me being, or enabling me theretof, make 
my laſt will and teſtament in manner — that is tao 

2. ſay, I give and bequeath unto my beloved huſband the ſum 
of 2ocl. Aso, I give and bequeath unto my brother Wil- 
liam Field the ſum of icol. ALso, I give and bequeath un- 

3. to my couſin Ann Soam, widow, the ſum of tool. ALL the 
reſt, reſidue, and remainder of my eſtate and effects, of 
what kind or nature ſoever which I have or ſhall have 
right to diſpoſe of, I give and bequeath unto my nephew 
and niece, James and Mary Field, equally to be divided 
between them, in caſe they arc both living at the time of 
my death; but if either of them ſhall happen to die before 
me, then I give and bequeath the fhare of him or her ſo 

4. dying to the ſurvivor of them. AND I do hereby nominate, 
conſtitute, and appoint my brother William Field atore- 
ſaid, ſole executor of this my laſt will and teſtament, Is 
WITNES5 whereof I have hereunto ſet my hand and ſeal, 


the day of in the year of our Lord, 17 » 
$16Nn&D, ſealed, &e. 22 
— wo * | ELIZABETH MILLS, - 5 
22 
7 
— 


f It is uſual at the beginning of a married woman's will to mention, or as it 
> properly termed, to tecite the ſubſtance of the deed of ſettlement, or bond 
by which ſhe derives her power of bequeathing ; as the date thereof, the par- 
ties thereto, the eſtate or effects ſettled or mentioned therein, and the power 
ſhe has thereby for difpoſing ; which is commonly done in the fame or like 
words as are contained in che ſettlement or bond: yet as it often happens, when 
a married woman ha defire to make her will, that me cannot immediately 
have recourſe to her dee& of fettlement or bond (the ſame being uſually lodged 
in a truſtee's hands), I have here laid down this conciſe method, whereby a 
married woman may fectually difpoſe of eſtate or effects, provided ſhe has 
ſufficient power by-viftue of any ſettlement made previous to her marriage 
for to doing; concerning which, ſge page 143, 144, 145, 146. 
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NUMBER V. 


A Max having Money; Goods, and Effects, and 
no real Eſtate. 


t. Gives to his Son, 4000. To 4 Daughter, 300l. 

2. To two Daughters, zool. each, to be paid when they attain 
their ſeveral Ages of 21 Years, or be married; The Intereſt, 
in the mean tinie, to be applied for their Maintenance. 

3. Proviſo, if the Daughters marry under age, and without. their 
Mother's Conſent, their Legacies 70 go to firſt mentioned Son 
and Daughter. 

4. Gives to Wife the uſe of Houſehold goods during ber Life, and 
the whole thereof to his Son after her Death, 


5. Refidue to Wife, who is made Executrix. 


IN rng NAME or God, Amen. I John Tomkin, of 
the pariſh of Saint Martin in the Fields, in the county of 
Middleſex, Baker, being in health of body, and of ſound 
mind, memory; and underſtanding, praiſed be God for the 
fame, do make this my laſt will and teſtament in manner 

. following: IT give and bequeath tomy ſon Thomas Tomkin, 
the ſum of 4ool. and to my daughter Mary Tomkin, the ſum 
2. of zool. ALso, I give and bequeath unto my daughters 
Jane and Frances Tomkin, the ſum of 3ool. each; to be 
paid when and as they attain their ſeveral and reſpective 
ages of 21 years, or on the day or days of their reſpective 
marriage, which ſhall firſt happen, provided they marry 
with conſent as hereafter mentioned; and until my faid 
daughters Jane and Frances ſhall fo attain their ages of 21 
years, or be married, my will is that the intereſt or pro- 
duce of their ſeveral legacies ſhall be paid and applied to- 
wards their maintenance and education, in ſuch manner 
as my executrix herein after named, ſhall according to her 
3. diſcretion think fit: Provided always, nevertheleſs, and 
my will and mind is, that in caſe one or both of my ſaid 
daughters Jane and Frances ſhall marry before having at- 
tained 21 years of age, and without having firſt obtained 
conſent in witing under the hand of my ſaid executrix, 
then from and immediately after ſuch one or both of them 
as ſhall be ſo married, I do hereby give and bequeath the 
legacy or ſaid ſum of 3ool. of ſuch of my ſaid two _— 
ters as ſhall be married, without having obtained conſent 
| T2 
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as aforeſaid, unto my ſaid ſon Thomas, and my daughter 
Mary Tomkin, equally to be divided between them 8. Axpo 
I do hereby give to my wife Elizabeth Tomkin, the uſe 


n the whole of | 
of err TT , my plate, linen, china, houſehold goods 
and furniture, which ſhall be in my dwelling-houfe 
the 
at , time of my death, ro hot p, uſe, occupy, and poſſeſs 
the ſame during her life ; and from and immediately after 
her death, I give and bequeath the ſaid plate, linen, 
china, houſehold goods and furniture, unto my aforeſaid 
ſon Thomas Tomkin, ALL the reſt, reſidue, and re- 


mainder of my money, goods, chattels, eſtate and effects, 
herein 


of what nature or kind ſoever, not , before given or diſ- 
poſed of, after payment of my juſt debts, funeral expences, 
and the expences of proving this my will, 1 give and be- 


g_ unto my ſaid wife ; and I do make, nominate, con- 


itute and appoint, my ſaid wife ſole executrix of this my 
laſt will and teſtament, hereby revoking and making void 
all and every other will and wills at any time heretofore 
by me made, and do declare this to be my laſt will and 
teſtament. In wiTNEss whereof I have hereunto ſet my 
hand and ſeal the day of in the year of our 
Lord 17 


SIGNED, fealtd, declared, and publiſhed, 


bythe abovenamed Fohn T omkin the te/- 
tator, as and for his laſt will and teſta- 
ment (the above eraſement and interli- JOUN TOMKIN. 
neations therein being fir ft made, namely, 
the words, (one half of ) eraſed, and the 
words (the whole of) interlined, like- 


[a2] 


wiſe, the word (the) and the word 
(herein) interlined) in the preſence of 
ws, who, at his requeſt, and in his pre- 
fence have Subſcribed our names as wit - 


nee 


es, 


Lazarus Mitronp. 
Noa OLtvEeR, 


© If a legacy in this caſe is not given over to another, the condition will 
not be effectual, as mentioned page 171, 172. 

It is common both in wills and deeds to cut or ſcrape out miſtakes and 
wrong words or letters, but it is far better to eraſe the ſame in the above 


form, 


and to take notice thereof in the atteſtation, as we have here done for 


an example. 


NUMBER 
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NUMBER VI. 


A Man having a large Stock in Trade, and other 
Perſonal eſtate to a conſiderable Amount; but 
no Real eſtate. » 


1. Takes Notice that his Wife is provided for by Settlement, and 


as a Token of Love gives her ſome Plate, Houſehold goods, 


and Mourning. 


2, Gives Legacies to two Brothers for Mourning. 
3. Legacies to Executors for Care and Trouble. 
4. Reſidue of Houſehold-goods, Chattels, Stock in Trade, Eſtate 


and Effects, to two Perſons upon” Truft to ſell ; and the 
Money ariſing therefrom, and from Debts due to him, to 
place out at Intereſt for the Benefit of his Son and two 
Daughters, and ec other Children as he might have 
living, or his Wife be enſient with at the Time of his 
Death. The Intereſt to be applied towards their Mainte- 
nance and Education, and the Principal to be paid at their 


ſeveral Ages of twenty-one Years. In caſe any er either 


die under Age, leaving Iſſue, ſuch ta have their Parents 
Share; and in caſe of al. their Deaths without Iſſue, Wife 
to have the Whole, If foe be then dead, Teftator's Bro- 


thers to have it. 


5. Truſtees empowered to alter or change the Securities on which 


the Moneys be placed, and to apply the Children's Share e 
the Principal for putting any or either of them to Buſineſs, 
or ſetting them up therein or advancing them in Marriage. 


6. Indemnified againſi Expences and involuntary Loſs. 
7. Appointed Executors, and conſtituted Guardians with Teſta- 


tor's Wife, 


IN THE NAME or Gor, Amen, I William Wharton, 
of the pariſh of Saint Martin in the Fields, in the county 
of Middleſex, Upholſterer, being fick and weak in body, 
but of ſound and diſpoſing mind, memory, and under- 
ſtanding, thanks be to God for the ſame, do make 
this my laſt will and teſtament in manner following: 
WuzrEAs my dear and loving wife Martha Wharton 
is provided for by ſettlement made on her marriage, and 
thereby, on my death, will, amongſt other things, be en- 
titled to, and poſſeſſed of a dwelling-houſe, meſſuage, or te- 
nement, fituate and being at Knightſbridge, in the pariſh of 
Saint George, Hanover Square, in the ſaid county of Mid- 
dleſex, for the term of her life; Now, in token of the love 
and affection I have and bear for and towards my ſaid wife, 


] give and bequeath to her all the plate, linen, china, houfe- 
S I - hold 
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hold goods, and furniture of all kinds, which ſhall be in the 
aforeſaid dwelling-houſe at the time of my death, and alſo 
the ſum of 20 guineas for a ring and mourning. Ax p I give 
and bequeath to my brothers John and Thomas Wharton, the 
like ſum of 20 guineas each for a ring and mourning. Also, 
I give and bequeath unto John Jones, and Thomas Jenkins, 
of Knightſbridge aforeſaid, Eſquires, my executors and truſ- 
tees hereinafter named, the ſum of 601. each, for the care and 


trouble they may have in executing this my will, and per- 


forming the truſts hereby in them repoſed. ALL the reſt, 
reſidue, and remainder of my plate, linen, china, houſchold 
goods and furniture, and all my other goods, chattels, ſtock 
in trade, eſlate and effects of what nature or kind ſoever, not 
herein before given or bequeathed, I give and bequeath unto 
the ſaid John Jones and Thomas Jenkins, To noLD to them 


the ſaid John Jones and Thomas Jenkins, their executors, ad- 


miniſtrators and aſſigns, upon this ſpecial truſt and confi- 


dence, nevertheleſs, that is to ſay, that they my faid truſtees, 


or the ſurvivor of them, or the executors or adminiſtrators of 
ſuch ſurvivor, do and ſhall, as ſoon as convenient after my 
death, fell and diſpoſe thereof, and call in and receive all ſuch 
debts, ſum or ſums of money, as ſhall be due or owing to me 
at the time of my death, and place the moneys ariſing by 
ſuch ſale or diſpoſal, and the moneys ſo to be called in and re- 
ceived, upon government, or other good and ſufficient ſecu- 
rity, in their own names, and in ſuch manner as they ſhall 
think proper: Ax p ALs0 in truſt, that they do and ſhall re- 


ceive the intereſt and dividends thereof from time to time, as 


the ſame ſhall become payable, and pay, apply, and diſpoſe of 
the ſame, or a ſufficient part thereof, for and towards the 
maintenance, education, ſupport, and bringing up of my 
ſon James, and my daughters Mary and Elizabeth Whar- 
ton, and ſuch other child or children, as I ſhall have living, 
or that my ſaid wife may be enſient with at the time of my 
death, until my ſaid children ſhall ſeverally and reſpectively 
attain their ſeveral and reſpective ages of 21 years; and when 
and as my faid children ſhall ſeverally and reſpectively attain 
their ſaid ages of 21 years; in truſt to pay, aſſign, transfer, 
and convey all the ſaid reſidue of my eſtate — effects, with 
the intereſt, dividends, and produce 42 as ſhall not have 
been applied for and towards the maintenance and education 
of my faid children as aforeſaid, or for putting any or either 
of them to buſineſs, or otherwiſe advancing any or either of 
them in life, purſuant to the power hereinafter for that pur- 
poſe contained, equally unto and amongſt all my ſaid chil- 
dren, when and as they ſhall ſeverally and reſpectively attain 
their ſaid ages of 21 years: and in caſe any or either of my 
faid children ſhall happen to die before having attained 21 
years of age, without leaving iſſue of his or her body lawfully 
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begotten ; thep in truſt to pay, aſſign, transfer, and — 


due of my eſtate and effects, and the intereſt, 
nds, and produce thereof, or ſuch part thereof as ſhall 
remain unapplied as aforeſaid, unto ſuch of my ſaid children 
as ſhall live to attain his, her, or their reſpective age or ages 
of 21 years, ſhare and ſhare alike, if more than one. Bur in 
caſe any or either of my ſaid children ſholild happen to die un- 
der age, leaving iſſue of his, her, or their body or bodies 
lawfully begotten : then in tryſt to pay, aſſign, transfer, and 
convey the part or ſhare of ſuch deceaſed chile or children 
unto ſuch his, her, or their iſſue, ſhare and ſhare alike (if 
more than one,) when and ſo ſoon as they ſhall ſeverally and 
reſpectively attain their ſeveral and reſpective ages of 21 
years, and to pay and apply the intereſt, dividends, and pro- 
duce thereof, in the mean time, for and towards their re- 
ſpective maintenance and education. But in caſe all and every 
of my ſaid children ſhall happen to die under age, and with- 
out leaving iſſue of his, her, their body or bodies lawfully 
begotten ; then in truſt to pay, aſſign, transfer, and convey 
the ſaid refidue of my eſtate and effects, and the intereſt, divi- 
dends, and produce thereof,or ſuch partthereofas ſhall remain 
unapplied as aforeſaid, unto my ſaid dear and loving wife Mar- 
tha Wharton. But in caſe ſhe ſhall be then dead; then in truſt, 
to pay, aſſign, transfer, and convey the ſame unto my aforeſaid 
two brothers ſohn and Thomas Wharton, or ſuch one of 
them as ſhall be then living. Axp I do authorize and em- 
power my faid truſtees, or the ſurvivor of them, or the ex- 
ecutors or adminiſtrators of ſuch ſurvivor, from time to 
time, as often as they ſhall think proper to alter and 
change the ſecurities on which the ſaid reſidue of my 
eſtate and effects ſhall hereafter be placed out, and from time 
to time, as often as they fhal} think fit, again to place the 
fame out upon government, or ſuch other good and ſufficient 
ſecurity or ſecurities, as they ſhall think proper; and I de 
hereby alſo authorize and empower my ſaid truſtees, or, &c. 
to apply the reſpective part or ſhare of any or either of my 
atoreſazd children, or the reſpective part or ſhare of any or 
either of their lawful iſſue (ia caſe any or either of them die 
under age leaving ifſue as aforeſaid) of and in the ſaid reſidue 
of my eſtate and effects for putting any or either of my ſaid 
children, his, her, or their lawful 1fſue out to buſineſs, or 
any ſuitable employ, or for ſetting him, her, or them up in 
buſineſs, or advancing him her or them reſpectively, in an 
employ or otherwiſe, for his, her, or their reſpective a 
vancement in the world by marrying, orotherwife howſoever, 
any thing in this my will contained to the contrary thereof in 
any wiſe notwithſtanding... Anp it is my will and meaning, 
that my ſaid truſtees, or either of them, ſhall not be liable to 
| | T4 anſwer 
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anſwer or make good any loſs or loſſes that ſhall or may hap. 
pen to the aforeſaid reſidue of my eſtate and effects, in 
placing out the truſt moneys according to the directions in 
this my will, or in tranſacting any money affairs, or other- 
. Wiſe relating to or concerning the execution of the truſts men- 
tioned in this my will, unleſs the ſame ſhall appear to happen 
by or through their or either of their wilful neglect or default; 
nor ſhall either of them my ſaid truſtees be anſwerable or 
accountable for the acts, deeds, receipts, or diſburſements 
of the other of them ; but each of them ſhall be anſwerable 
only for his own ſeparate acts, deeds, receipts, and diſburſe- 
ments: And I do hereby direct that my faid truſtees ſhall 
and may pay and reimburſe themſelves and himſelf out of 
the aforeſaid reſidue of my eſtate and effects, all reaſonable 
and neceſſary coſts, charges, and expences u hatſover, that 
they or either of them ſhall or may bear, pay, be put unto, or 
ſuſtain in or about the execution of this my will, or the truſt 
7. hereby in them repoſed. AND LASTLY, I do hereby no- 
minate, conſtitute, and appoint my ſaid truſtces the ſaid John 
Jones and Thomas Jenkins, executors of this my laſt will 
and teſtament : and I do hereby alſo nominate, conſtitute 
and appoint my faid wife, ſo long as we ſhall continue my 
widow, and no longer, together with my ſaid truſtees, guar- 
dians of my aforeſaid ſon James, and my daughters Mary and 
Elizabeth Wharton, and of all, any, and every ſuch other 
child or children as I ſhall have living, or that my ſaid wife 
may be enſient with at the time of my death*: and do hereby 
revoke and make void all former and other will and wills by 
me at any time heretofore made, and do declare this to be. 
my laſt will and teſtament ; In wiTNess whereof I have 
at the bottom of the two firſt ſheets of this my will (the 
whole whereof is contained in three ſheets of paper) ſub- 
ſcribed my name, and to this third and laſt ſheet, ſet my 
hand and ſeal this r 7+ 
the year of our Lord 17 | 


'5$16NED, ſealed &c. | 
ſas in No. I. WILLIAN VUALTO 4 


(Reg 


To appoint guardians any farther has power, as was ſhewn in page 102. 

E When the will is contained in more than one ſheet of paper, the ſheets in 
which it is contained are uſually tied together at the top with inkle or tape, 
and then the teſtator writes his name on the right hand fide, at the bottom ot 
each, and puts his ſeal to the laſt. The witneſſes write their names at the bot- 
tom on the left hand ſide of all the ſheets ; in the Jaſt whereof, over the place 
where thoſe write their names, is wrote „ Signed ſealedp%c.” [as in No. I. 
but in the other ſheets only the ſingle word Wide” is wrote juſt over the 
place where they write their names. , 
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NUMBER Vn. 


A Man poſſeſſed of Real eſtates, Copyhold eſtates 
of inheritance, Perſonal eſtate, and Effects. 


1. Deviſes a Real eftate to one in in Fee-fomple, 

2. An Annuity to a Siſer for Life, payable out of every of Te aue s 
' Freehold and Copyhold eftates, except the Eftate before deviſed ; 
to be paid by half yearly Payments free of all Charg's, Sc. 
with Power for Annuitant to enter and diſtrain after twenty 
Day, Non- Payment. © 

3. Another Annuity to Wife out of ſame Eflates, payable in the ſame 
Manner, and with the ſame Peer to diftrain as given to the 
_ __ 

4+ Another to a Couſin cut of ſame Eftates, gw to her at a 
certain Sum per Week (excluſive of her Huſband's Control,) 
with ſame Power to enter for Non-payment, as given to the 
Sifer. 

5. Deviſes the Eflates chargeable with all the Annuities to another 

__ Sifter for Life. 

6. 7, 2 the ſame in Truſttes for preſerving Contingencies, c. 
Dewiſes the Eat to another Si fer for 155 2. 

5 The ſame toa Man for Life. Then to Devi ces Iſſue in Tail 
Male; aud in Default of I ue Male to his Iſſue Female, and 
the Heir, Male of their Bodies. 


ge In Default of Iſſue of la mentioned Deviſee, devi iſes the 


22 10 4 Kinſman for Life. Then to Kiſman's Iſue in Tail 


10. Chats ves the Eflates with Payment of a certain Sum, if laſt men- 
tioned Dewvifſee, or his ¶ ue. have them by the Deviſe. 
Jl. If laft mentioned Deviſee die without Iſſue ; ſame Eftates deviſed 
* to another Perſon for ! ife, and then to bir Jie; and on Failure 

thereof to Teſtato s own rig ht Heirs for ever. 

12. Dewijes to a Public Charity. 
13. ny and ſpecific Legacies to a Siſters 
14. Refidue to Wi ife, and 2 her and a Siſter Executrixes. 


IN TnE Fanz or Gon, Amen. I Thomas Noble. 
of Fenchurch- Street, in the city of London, Eſquire, being 
fick and weak in body, but of ſound and diſpoſing mind, 
memory, and underſtanding, praiſed be God for the ſame, 

N „ | * 
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do make and declare this my laſt will and teftament, ia 
1. manner and form following, that is to ſay, I give and deviſe 
all that my meſſuage or tenement, land, and hereditaments, 
with the appurtenances, ſituate, lying, and being in the pa- 
riſh of Roſenenſe, in the county of Denbigh, and now in the 
tenureor occupation of David Bruce, yeoman, unto William 
Noble, of the pariſh of St. Aſaph, in the ſaid county of 
2. Denbigh, clerk, his heirs and aſſigns for ever: Also, I 
give, grant and deviſe unto my ſiſter Elizabeth Coleman, 
widow, and her aſſigns, for and during the term of her natu- 
ral life, one clear yearly annuity, rent- charge or ſum of 4ol, 
of lawful money of Great Britain, to be iſſuing and payable 
out of all and every other my frechold eſtate or eſtates, fituate 
and being in the county of Denbigh aforeſaid, and the 
county of Middleſex, or either of them, or elſewhere, not 
herein before deviſed, and out of my copyhold eſtate, ſitu- 
ate, lying, and being at Potter's Bar in the ſaid county of 
Middleſex (which ſaid copyhold eſtate I have ſurrendered to 
the uſe of this my will h ;) the ſaid annuity or rent-charge to 
be paid to my ſaid ſiſter by equal half-yearly payments, the 
firſt whereof to begin and be made at the end and expiration 
of fix kalendar months next after my deccaſe, and always 
to be paid free and clear of and from all manner of taxes, 
charges, and impoſitions whatſoever, to be taxed, charg- 
ed, or aſſeſſed upon the ſaid annuity, or upon my ſaid 
13 filier, in reſpect thereof by authority of parliament, or 
(4/48 otherwiſe howſoever; and if it ſhall happen that the ſaid 
| ? | 1 annuity or rent-charge of gol, or any part thereof, ſhall be 
1220 behind or unpaid by the ſpace of 20 days next over or after 
| || any or either of the ſaid days whereon the ſame is made pay- 
| 


alle, and ought to be paid as aforeſaid (being lawfully de- 
manded) that then and from thenceforth, and from time to 
| time as often as the ſame or any part thereof ſhall be ſo in 
7% arrear and unpaid, it ſhall and may be lawful to and for my 
oo faid fiſter Elizabeth Coleman, and her aſſigns, upan the 
| 1 | faid freehold and copyhold eſtate and eſtates, every or any 


1 part or parts thereof, to enter and diſtrain, and the diſtreſs 
| | fi and diſtreſſes there found to take, lead, drive, and carry 

142. away, and to impound, detain, or otherwife to ſell, and 

| 4 diſpoſe of the ſame, until thereby or otherwiſe, ſhe and 
5 they ſhall be lawfully ſatisfied and paid ſuch annuity or 

| | | yearly rent-charge, or ſo much thereof as ſhall be in arrear, 
| 


is. Ax 


» See the reaſon of this ſurrender, page 128. 


together 


together with all coſts, charges, and expences whatſoever as 
ſhall be occaſioned by ſuch entry, diſtreſs and falei, ALso, I 
give, grant, and deviſe unto my beloved wife Jane Noble and 
her aſſigns, one annuity or clear yearly rent charge of ol. 


of lawful money of Great Britain, for and during the term of 


her natural life, to be iſſuing and payable out of and from 
all and every my ſaid other freehold and copyhold eſtate and 
eſtates aforeſaid, not herein before particularly deviſed, and 
to be payable to her half-yearly ; in the manner and with 
the like power for my ſaid wife Jane Noble to enter upon 
the ſaid premiſes, and to make diſtreſs and diſtreſſes, aud 
to make ſale thereof in caſe of non-payment of ſuch an- 
nuity, or any part thereof, as is herein before given to my 
ſiſter Elizabeth Coleman, in cafe of non-payment of her 
annuity or rent-charge of 4ol. or any part thereof as afore- 
ſaid. Also, I give, grant, and deviſe unto my couſin Frau- 
ces Julian, wife of John Julian, of Wrexham, in the county 
of Denbigh aforeſaid, tallow-chandler, one other annuity 
or clear yearly rent-charge of 1ol. 8s. of lawful money of 
Great Biitain, for and during the term of her natural lite, 
to be iſſuing and payable out of and from all and every my 
ſaid other freehold and copyhold eſtate and eſtates aforeſaid, 
not herein before particularly deviſed, .and to be paid to her 
weekly after the rate of 48. a week; and her receipt ſhall be 
a ſufficient diſcharge for the ſame, which ſhall not be ſubject 
to the control or intermeddling of her faid huſband John 
Julian ; with the like power and with the ſame authority 
for the ſaid Frances Julian to enter upon the ſaid premiſes, 
and to make diſtreſs and - diſtreſſes, and to make ſale thereof 


in caſe of non-payment of ſuch annuity, or any part thereof, 


as is herein before given to my ſaid ſiſter Elizabeth Cole- 
man, in caſe of non-payment of her annuity or rent-charge 
of gol. a year, or any part thereof as aforeſaid. Arso, I 
give and deviſe all and every other my ſaid frechold and 
copyhold eſtate and eſtates whereſocver as aforeſaid, not 
herein before particularly deviſed, but charged aud charge- 


i This annuity being charged on real eſtate, the executor has no more con. 
cern therewith than he has with a deviſe of real eſtate, mentioned page 166, 
wherefore the annuitant may enter and make diſtreſs and ſale without his 
intervention. lt is moſt uſual to make an annuity payable from the firſt quar- 


rer · day after teſtator's death, as in No. VIII. clauſe 2, page 287, 288. 
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able with the payment of the ſaid reſpective annuities 
or rent-charges herein before particularly mentioned, unto 
my fiſter Mary Noble, ſpinſter, for and during the term 
of her natural life; Anp from and immediately after the 
determination of that eſtate, by forfeiture or otherwiſe, I give 


and deviſe the fame and every part thereof, unto James 


Spence and Daniel Dowling, of 'Tottenham-court-road, in 
the ſaid county of Middleſex, gentlemen, and to their heirs, 
in truſt only, to preſerve and ſupport the contingent remain. 
ders and uſes herein after limited from being defeated, 
barred or deſtroyed ; and for that purpoſe, from time to 
time, and at all times, to make entries and bring actions as 
occaſion may be or require: nevertheleſs to permit and ſuf- 
fer the ſaid Mary Noble to receive and take the rents, ifſues, 
and profits thereof for and during the term of her natural 
life: Ax p from and immediately after the deceaſe of my 
faid ſiſter Mary Noble, I give and deviſe all and every my 
faid other freehold and copyhold eſtate and eſtates, ſo given 
to my ſaid filter Mary Noble, for life as aforeſaid, aud 
charged and chargeable with the ſeveral and reſpective 
annuities as aforeſaid, ynto and to the uſe of my ſaid 
fiſter Elizabeth Coleman during the term of her natural 
life; and from and immediately after the determination 
of that eſtate by forfeiture or otherwiſe, then I give and 
deviſe the ſame, and every part thereof, unto the ſaid James 
Spence and Daniel Dowling, and their heirs in truſt as 


 atoreſaid, to preſerve and ſupport, &c. (as in clauſe 6, only a 


different name]: And after her deceaſe, then I give and 
deviſe all and every my ſaid other freehold and copyhold 
eftate and eſtates whereloever, deviſed to my ſaid ſiſter Eli- 
zabeth Colman as aforeſaid, and charged and chargeable as 
aforeſaid, unto the ſaid William Noble for and during the 
term of his natural life ; and from and immediately after the 
determination of that eſtate by forfeiture or otherwiſe, I give 
and deviſe the ſame, and every part thereof, unto the ſaid 
James Spence and Daniel Dowling and their heirs, in truſt 
as aforeſaid. to preſerve and fupport, &c. [as in clauſe 6, only 
4 different name}: and from and immediately after the de- 
ceaſe of the ſaid William Noble, I give and deviſe all and 
every my ſaid other freehold and copy hold eſtate aud 
eſtates ſo given to the ſaid William Noble for life as 
aforeſaid, and charged and chargeable as aforeſaid, unto 
and to the uſe and behoof of the firſt fon lawfully begotten, 
or to be begotten of the ſaid William Noble, and the heirs 
male of the body of ſuch firſt ſon lawfully iſſuing: and for 
default of ſuch iſſue, to the uſe and behoof of the ſecond, 


third, and all and every other ſon and ſons of the ſaid Wil 
: | | | la 


oy es. SR. on heed 


w__ 


_ = Wo. & wh WV" pas WW vF %- 


i K & @ » © a 


— 


APPENDIX. 285 


liam Noble, and the heirs male of the body and bodies of 
ſuch ſecond, third, and other ſon and ſons lawfully begotten 


or to be begotten, ſeverally and ſucceſſively, as they ſhall be 


in ſeniority of age and priority of birth ; that is to ſay, the 


eldeſt of ſuch fon and ſons, and the heirs male of his and their 


body and bodies being always to be preferred betore the 
younger of ſuch ſon and ſons, and the heirs male of his and 
their body and bodies lawfully to be begotten ; and for de- 
fault of fuch iſſue, then I give and deviſe all and every my 
ſaid other freehold and copyholdeſtate and eſtztes whereſoever 


as aforeſaid deviſed, to the firſt daughter of the ſaid William 
Noble, lawfully begotten or to be begotten, and to the hei 


10. 


11. 


male of the body of ſuch firſt daughter lawfully iſſuing; and 
for default of ſuch iſſue, then to the uſe and behoof of the 


ſecond, third, and all and every other daughter and daughters 


of the ſaid William Noble, and to the heirs male of the body 
and bodies of ſuch ſecond, third, and other daughter lawfully 
begotten, or to be begotten, ſeverally and ſuccelfively, as the 
ſhall be in ſeniority of age and priority of birth: Ax p for 
default of ſuch iſſue, then I give and deviſe all and every my 
ſaid other freehold and copyhold eſtate and eſtates where» 
ſoever, ſo deviſed to the iſſue of the ſaid William Noble as 
aforeſaid, and charged and chargeable as aforeſaid, unto and 
to my kinſman John Banks, ſon of Thomas Banks of Wrex- 
ham, in the county of Denbigh aforeſaid, tallow-chandler, 
by Jane his wife, 4 and during the term of his natural life; 
and from and immediately after the determination of that 
eſtate, by forfeiture or otherwiſe, then I give and deviſe the 
ſame, and every part thereof, unto the ſaid James Spence and 
Daniel Dowling, and their heirs in truſt as aforeſaid, to pre- 
ſerve and ſupport, &c. [as in clauſe 6, only a different name}, 
and from and immediately after the deceaſe of the ſaid John 
Banks, I give and deviſe all and every my ſaid other freehold 
and copyhold eſtate and eſtates whereſoever, ſo given to the 
ſaid John Banks for life, as aforeſaid, and charged and 
chargeable as aforeſaid, unto and to the uſe of the firſt ſon of 
the ſaid John Banks lawfully begotten, &c. [the ſame as to 
the iſſue of William Noble in clauſe 8.]: Ax D my will is, that 
in caſe the abovenamed John Banks or his iſſue ſhall at any 
time hereafter be ſeiſed or poſſeſſed of the freehold and copy- 
hold eſtates ſo deviſed as aforefaid, the ſum of fool. ſhalk 
then be paid to William Banks, brother of the faid John 
Banks ; and I do hereby charge the ſaid eſtates with the 
payment thereof accordingly : Ax d for default of ſuch iſſue- 
of the ſaid John Banks, I give and deviſe all and every my 
ſaid other freehold and copyhold eſtate and eſtates Where 
ſoever, ſo deviſed to the iſſue of the ſaid John Banks, as 


aforeſaid, and charged and chargeable with the payment of 


the 
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the ſeveral anuvities, as aforeſaid, unto and to Thomas Wat. 

ſon, of, &c. [in ſame manner as deviſed to William Noble it 
clauſe 8.]: and for want of ſuch iſſue, to my own right 

12. heirs for everl. Ax p I give and bequeath to the preſi- 
dent, treaſurer, and governors of Chriſt's Hoſpital, Lon- 
don, the ſum of 200]. for the uſe of the ſaid hoſpital ; the 

T3. ſame to be paid within nine months after my deceaſe. Ars0, 
I give and bequcath unto my ſaid ſiſter Elizabeth Coleman, 

the ſum of 2ol. my gold watch, filver pint and quart cups, 

14. marked T. N. and all my ſilver tea-ſpoons. ALL the reſt, 
+ reſidue and remainder of my perſonal eſtate, of what nature 
or kind ſocver, I give and bequeath the ſame, and every part 
thereof unto my ſaid wife Jane Noble: Axp I do hereby nomi- 
nate, conſtitute, and appoint my ſaid wife Jane Noble, and 
my ſaid ſiſter Elizabeth Coleman, executrixes of this my laſt 
will and teſtament; hereby revoking and making void all for- 
mer wills and teſtaments at any time heretofore by me made, 


By thoſe deviſes and limitations begun at clauſe 5, may be perceived how 
a man may limit his lands to as many perſons as are in being for life, with re- 
mainders in tail to as many of them as he thinks fit; and hereby he acts con- 
fiſtent with the rules of law and equity; as here, although neither of the per- 
fans to whom thoſe eſtates are in this manner deviſed for life ; can convey for 
any longer term than his or her own life; yet the iſſue to whom the eſtates 
are limited, and who will by this deviſe takes eſtates tail, either of them, when 
in poſſeſſion, may be enabled, by ſuffering a common recovery, to convey the 
inheritance : So where real eſtate is deviſed to any one in fee tail general (de- 
fned p. 115, n.) without any remainder or reverſion expeRant thereon, the 
entail may be effectually barred by a fine, — Concerning a remainder we 
gave a hint in page 33; and here we have a deſcription both of a remainder 
and reverſion, as here we fee eſtates are given to ſeveral perſons for Jiſe, with 
limitatioris to their iſſue in tail, which are called remainders; and for want of 
ſuch iſſue the teſtator ultimately gives the eſtates to his own right heirs for 
ever, which latter is called a reverſion, and this would have exiſted had the 
reſtator made no mention thereof; for if there be a gift for life or in tail, and 
no diſpoſition of the fee, the reverſion is, without any ſpecial reſervation, 
veſted in the donor by act of law, and the fee will return to him or his heirs 
aſter the eſtate carved thereout is ſpent, unleſs prevented by a recovery be- 
ing ſuffered: Now where there is no remainder over the tenant in tail ge- 
neral may effectually bar the entail by a fine, provided he | hath alſo'the re- 
verſion in himſelf, which he may poſſibly have on the donor's death, as being 
his right heir. But where there is any remainder over, or a reverſion that is 
not in the tenant in tail, a recovery ſhould be ſuffered for effectually barring 
the whole. To explam the reaſon of this and other points here touched upon, 
a copious treatment on the doctrine of remainders, reverſions, fines, and re- 
coveries, would be requiſite ; and as this might-probably be tedious to fome 
of our readers, and likewiſe would be rather an invaſion on the general ſub- 
jects of this work, we ſhall refer ſuch as are deſirous of fuller information, 
bo Black, Com. 2 V. 163, 175, 349, 357. where this doctrine is diſcuſſed, 


and 
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and do declare this to be my laſt will 'and, teſtament. In 1. 


WITNESS Whereof I have, at the bottom of the three firſt au” 

ſheets of this my will (the whole whereof is contained in four it 

ſheets of paper), ſubſcribed my name, and to this fourth and F 

laſt ſheet ſer my hand and ſeal, this day of Wh 

in the year of our Lord 17 | 

$16NED, ſealed, &c. [as in No. I | = 1 

3 7 . * 1 2 ? 

only here muſt be three witneſſes. THOMAS NOBLE. cy It 
— 


NUMBER VIII. 


A Man makes his Will of his Real eſtate only, 
and deviſes the ſame to a Single Woman, 
chargeable with an Annuity given to his Natu- | 
ral Daughter thereout. "* 


Wn I At 5A. 2 ew 


1, Devifes the Eftate ſubjeQ to the Annuity. 
2. Gives the Annuity payable Half yearly, with Power to enter and 
diftrain after 20 Days Non-payment. 


3. Power to enter and receive the Rents after 4 Days Non-pay- 
ment. 2 


IN ru NAME or God, Aux. I NM. IJ. of the pariſh 14 
of — in the county of Middleſex, gentleman, being in 11 
health of body, and of ſound and diſpoſing mind, memory, 
and underſtanding, praiſed be God for the ſame, do make 

1. this my laſt will, in manner following: I give and deviſe 
unto Iſabella Puella, of the pariſh of — aforeſaid, ſingle 
woman, all that my meſſuage, tenement, land, and heredi- 
taments, with the appurtenances, fituate, lying, and being | 
at „and now in the tenure or occupation of 0 bil 
HOLD unto her the ſaid Iſabella Puella, her heirs and aſſigns 
for ever; SUBJECT nevertheleſs to, and charged and charge- 
able with, the annuity, yearly rent, or ſum of forty pounds, 

2. herein after mentioned. Axp I do hereby give, grant, 
and deviſe, unto Jane Puella (the natural daughter of 
the ſaid Iſabella Puella), and her aſſigns, for and during the 
term of her natural life, one annuity or clear yearly rent os 
ſum of gol. of lawful money of Great Britain, free of taxes 
and other deductions, parliamentary or otherwiſe, to be iſſu- 
ing and payable out of the ſaid meſſuage or tenement, land, | 
and hereditaments, and to be paid and payable by half yearly - 

payments 


* 
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yments, at and upon the feaſt-days of Saint John the Bapi 
— birth of our Lord Chriſt ; the firſt payment tt 
to be on ſuch of the ſame feaſt-days as ſhall firſt and next 
happen after my deceaſe ; and I do hereby charge and ſub- 
ject the ſaid meſſuage or tenement, land, and hereditaments, 
ro and with the payment of the faid annuity, yearly tent, 
or ſum of gol. accordingly : and my will is, that in caſe the 
ſaid annuity, or any part thereof, ſhall be behind or unpaid 
by the ſpace of twenty days next after either of the aforeſaid 
feaſt- days, whereon the ſame is herein before directed to be 
paid as aforeſaid (being lawfully demanded), that then and 
fo often as the ſame, or any part thereof, ſhall be ſo in arrear, 
it ſhall and may be lawful for the ſaid Jane Puella, and her 
aſſigns, to enter upon the ſaid premiſes charged with the 
ſaid annuity as aforeſaid, and diſtrain for the ſame, or for ſo 
much thereof as ſhall be ſo in arrear, and the diſtreſs and 
diſtreſſes then and there found, to detain and keep, until 


ſhe ſhall be fully paid and ſatisfied all ſuch arrearages, with 


caſts and charges in and about the making and keeping 
thereof. AnD in cafe the ſaid annuity, or any part there- 
of, ſhall be behind and unpaid by the ſpace of forty days 
next after either of the ſaid days of payment whereon the 
ſame ought to be paid as aforeſaid, that then and ſo often 
as the de or any part thereof ſhall be ſo in arrear, it 
ſhall and may be lawful for the ſaid Jane Puella and her 
aſſigns, into all and ſingular the premiſes charged with the 
faid annuity as aforeſaid, to enter, and the rents, iſſues, and 
profits thereof to receive and take, until ſhe be therewith 
and thereby, or by the perſon or perſons who ſhall be then 


entitled to the immediate poſſeſſion of the premiſes, paid and 


$1GNED, ſealed, ee. [as in No. 1 | * 7 
anly here mult he three witneſſes.] J. 


fatisfied the ſame, and every part thereof, and all the arrears 
thereof incurred before, and that ſhall incur during ſuch time 
as ſhe ſhall receive the rents, iſſues, and profits thereof, or 
be entitled to receive the ſame by virtue of ſuch entry to be 
made as aforeſaid, together with her coſts, charges, and ex- 
pences, laid out and ſuſtained by reaſon of the non-payment 
thereof, or any part thereof n. In wiTNEss whereof I have 
hereunto ſet my hand and ſeal, the day of in the 
year of our Lord 17 : ; 


[gow]. 


m Where the will concerns only land there is no need of an executor, ne- 
ther ought it to be proved in the ſpiritual court, as mentioned p. 189. For 
eftHliſhing the ſame, and perpetuating the teſtimony thereof, it may 5: 


proved in chancery, as mentioned page 218, 219. 
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NUMBER IX. 
4 * 0 1 
Whereby a Will is altered and new Legacies given. 


WHEREAS I. John Manning, of Fleet- ſtreet, in the city of 
London, hoſier, have made and duly executed my laſt will and 
teſtament in writing, bearing date the 4th day of September 
1787, and thereby given and bequeathed the ſum of 200l. unto 


Thomas Mun: Now, I do hereby revoke and make void the 
ſaid legacy of 200l. ſo given and bequeathed by my faid will 


unto the ſaid Thomas Mun, and do give aud bequeath the ſaid 
fum of 2001. unto James Franks, of Cheapſide, London, haber- 
daſher : ALso, I do revoke and make void the two ſeveral 
legacies of 100l. a piece, given and bequeathed by my ſaid 
will unto Chriſtopher Ham and William Ham, and do give and 
bequeath unto the ſaid Chriſtopher Ham and William Ham the 
ſum of 40l. a piece, and no more: AND I do hereby give and be- 
queath unto Richard Win, of Foſter-lane, London, cordwainer, 


the ſum of 120l. And I do ordain and declare this preſent 


writing to be a codicil to my ſaid will, and that the ſame ſhalt 
be annexed thereto, and taker, as part thereof; and do confirm my 
ſaid will in every particular thereof that is not hereby altered or 
revoked : In WITNESS whereof I have to this codicil ſet my 
hand and ſeal the day of in the year 
of our Lod 17 
Stoxxp, ſealed, declared, and 
publiſhed, by the ſaid John | 
Manning, as and for a codicil JOHN MANNING, 
to be annexed to his laſt will 
and teſlament, and to be taken 
asg part thereof, in the preſence 


of 
Tio witneſſes. See a codicil deſcribed, page 185 186. 


NUMBER X. 
A NouNCUPATIVE WILL. 


1 | 


The LAST WILL of Thomas Mors, late of Rude-lane, in the 
city of London, gentleman, deceaſed, declared by him by 
words of mouth the 4th day of September 1785. [Here inſert 
the words as ſpoken by the deceaſed, and conclude 155 : Thoſe 
were the words ſpoken by the ſaid deceaſed Thomas Mors, in 
the preſence of us who have hereunto ſubſcribed our names as 
witneſſes thereof, this - day of - 


Three witneſſes, See a definition of this will, p. 175, 176. 
U N U M- 
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NUMBER XI. 


ARE IZASE or Drscnancs for 2 Legacy.—See 
the Stamp on which this and the two following 
forms are to be written“, Page 64—66*. 


TO ALL ro wort theſe —— ſnall come, I John Franks of 
Woodſtreet, in the city of London, filverſmith, ſend greeting. 
WutREas my brother 7 Thomas Smith, late of Fleet-ditch, in 
the ſaid city of London, butcher, deceaſed, tn and by his laſt 
will and teftament in writing, bearing date on or about the 4th 
day of September 1985, did give and bequeath unto me the ſaid 
John Franks the ſum of 2001. and the faid Thomas Smith, by his. 
ſaid will, made and conſtituted William Mun and James Dun, 
executors thereof. Now Know ALL by theſe preſents, That ! 
the ſaid John Franks do hereby acknowledge to have received of 
and from the ſaid Willtam Mun and James Dun, the faid ſum of 
200]. ſo given and bequeathed to me in and by the ſaid will of 
the ſaid Thomas Smith as aforeſazd, and thereof, and of and 
from every part thereof, do fully, clearly, and abſolutely acquit, 
releaſe, and for ever diſcharge, the faid William Mun and James 
Dun, their heirs, executors, adminiſtrators, and aſſigns, and 
alſo the eſtate and effects of the ſaid teſtator, and every part 
thereof: Au p in conſideration thereof, I the ſaid John Franks 
do, for myſelf, my executors, adminiſtrators, and aſſigns, remiſe 


The ſtamps on which thoſe diſcharges are to be written, being very con- 
fiderable in price, ſome perſons through timidity may be afraid to write there- 
on, leaſt they ſhould ſpoil their work, and thereby loſe both the ſtamp and 
their labour; wherefore to obviate any ſcruple of this kind, we may obſerve, 
that the ſtamp need not be loſt, if the writing thereon ſhould not be carried 
into execution ; it being very common for young clerks and writers, either 
through inattention, or deficiency of knowledge, to render their writing ſo 
defective, as that the paper or parchment thereby becomes uſeleſs, and is. 
thrown aſide; yet the ſtamp or duty thereon will nat be loſt, if the uſeleſs 
writing is carried to and left at the ftamp-office at Somerſet-place, and there 
oath be made that no uſe was ever made thereof, ar benefit or advantage de- 
rived therefrom ; as thereon anew ſtamp will be allowed in the room of that 
ſpoiled; and ſo when misfortunes. of this kind: ha in the conntry, if the 
ſpoiled writing is carried to, and left with the diftributer of the ſtamps, and 
oath made before him as above mentioned, a new ftamp will be allewed. 

o Beſides the ſtamp here referred to, as impoſed by the legacy acts, it 
feems by two later ſtatutes, vin. 37 Geo. III. c. 90. . t, 4. and 37 Geo. III. 
c. 17 t. f. 1, 6. there ſhould be ag additional duty to that impoſed by the legacy 
acts, where the diſcharge is, as here, by deed, and that a ſtamp as for a 
deed ſhould be added thereto, 

Þ This denotes what the duty is, and the other parts of the form correſ- 
pond, as do the three following, with what is enafted in 36 Geo. c. 52, ſ. 27+ 


and 
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and releaſe unto the ſaid William Mun and James Dun, their 
heirs, executors, and adminiſtrators, all and all manner of action 
and actions, cauſe and cauſes of action, ſuits, legacies, ſum and 
ſums of money, judgements, executions, claims and demands 
whatſoever, both at law and in equity, which againſt the ſaid 
William Mun and James Dun, their heirs, executors, or admi- 
niſtrators, or the eſtate or effects of the ſaid teſtator, I the ſaid 
John Franks ever had, or which I, my executors, adminiſtrators, 
or aſſigns, can or may have, claim, challenge, or demand, for 
or by reaſon or means, or on account of the ſaid fum of 200l. 
ſo given and bequeathed to me in and by the ſaid laſt will and 
teſtament of the ſaid Thomas Smith as aforeſaid. In WwITRES0 
whereof I the ſaid John Franks have hereunto ſet my hand and 
feal this day of in the year of our Lord 17 


— 
SEALED and delivered 8 
in the preſence of | JOHN FRANKS, 8 
| Simon Simpſon, 4 *. 
Noah Moor. 2 2 
— 


2 Figures are put here for the ſake of brevity, but deeds as well as wills 
ſhould be written in words at full length; and as this and the other forms 
hereafter laid down are precedents for deeds, we ſhall make a few brief ob- 
ſervations concerning ſealiag, figning, and delivering, or what is termed, 
executing the ſame; after being written on paper or parchment legally 
ftamped; in order that thereby the whole proceeding may be made valid in 
law. And preparatory hereto we may firſt take notice of what has been men- 
tioned, p. 143, concerning reading a will, which is alſo applicable to a _ as 

of the 


for making a good deed, it is requiſite that it be read wherever any 


parties deſire it; and if it be not done on his requeſt the deed is void as to him. 


If he can he ſhould read it bimſelf : if he be blind or illiterate another muſt 
read it to him. If it be read falſely, it will be void; at leaſt for ſo much as is 
miſreeited, unleſs it be agreed by colluſton that the deed ſhall be read falſe on 
purpoſe to make it void; for in ſuch caſe it ſhall bind the fraudulent partys 
Black. Com. 2 V. 304 The deed being thus perfectly read, it is requiſite 
that the party ſeal it, which is uſually done by his putting any ſeal upon the 
wax and impreſſion made thereon by the perſon who prepared the deed ; and 
likewiſe he ſhould ſign it, by writing his name as in the above form, but if 
he cannot write his name, he may, as is uſual, make a mark with his pen op- 
poſite the ſeal, which is moſt commonly made in this form . The party 
having now ſeated and ſigned, the next requiſite to perfeQting the deed is, 
that he deliver it abſolutely; the uſual method whereof is, for him to take 


the ſame up in his hand and ſay, I deliver this as my act and deed,” and 


thereupon detiyer it down on the table or place from whence he took it up, 
of to the party to whom it is made, From this tradition or delivery the deed 
only takes effect; for if the date be falſe or impoſſible, the delivery aſcertains 
the time of it ; and hereby the party delivering adopts the ſealing if another 
perſon and not himſelf ſhould have ſealed it, and by a parity of reaſon, the 
ſigning alſo, and makes them both his own. Black. Com. 2 V, 306. The 
deed being thus executed in the preſence of witneſſes — ſhould de perſons 
al ſntereſted), thoſe ſubſcribe their names as in the forms 


v NUMBER 


44 ts wo_ 4 


—— 


— Aon — — 
—— f 
— RED. et — — 


D 


* 2 4 
— = 0 


1 
11 
117 
HM 
1 
14 
Fol 
G Tx 
I 

| 
vy 


—_— 


- | 
| 
| 
L a 


292 APPENDIX: 


MU KBER XI 


Discnarcs to Executors where the Teſtator be- 
queathed the Reſidue of his Eſtate and Effects to 
them, upon truſt for his Children, with a bene- 
fit to the Survivors if either ſhould die under 
age. Stamp referred to in No. XI. 


1. Recites the Will and bequeſt to the Truſtees, with the various 
Truſts. 


2. The Truſtees power of applying the Childrens Share for putting 
them to Buſineſs, c. 

3. That Teftator left 3 Children, all of whom are living, and that 
the Truſtees proved his Will, &c. 

4+ That one Child hath attained 21 Years of Age; and by the Truf- 
tees Account the 3 Children have been advanced different Sums ; 
and that 1000l. of Teflator's Eflate is undiſpeſed of. 

5. That for making an equal Diviſion, the ſeveral Sums advanced for 
each Child are added to the 10001, and the whole divided into 3 
equal Shares, and out of each ſeparate Share deducted the ſeparate 


Sums advanced, 

6. Child of Age releaſes Teftator's Eftate, and the Truſices, of all 
futme Claim, except what may accrue to him by either of the 
younger Children dying under Age. 


TO ALL To wron theſe preſents ſhall come, Amos Beal 
of the pariſh of St. Martin in the Fields, in the county of 
1. Middleſex, ironmonger, ſends greeting. WHEREAs Charles 
Beal, late of the ſaid pariſh of St. Martin in the Fields, 
linen-draper, decaſed, in and by his laſt will and teſtament 
in writing, bearing date on or about the 8th day of June 
1785, after having thereby bequeathed divers legacies 
did give and bequeath all the reſt, reſidue, and remainder of 
his plate, china, houſehold goods, and furniture, and all 
other his goods, chattels, ſtock in trade, eſtate and effects, 
of what nature or kind ſoever, to David Evans and Francis 
Gifford, To noLp unto them, their executors, adminiſtra— 
tors, and aſſigns, upon this ſpecial truſt and confidence, 
that they the ſaid truſtees, or the ſurvivor of them, or the 
executors, or adminiſtrators, of ſuch ſurvivor, ſhould, as 
ſoon as convenient after his death, ſell and diſpoſe thereof, 
and call.in and receive all ſuch debts, ſum or ſums of money, 


as 


2. 
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as ſhould be due or owing to him at the time of his death, and 
place the moneys arifing by ſuch ſale or diſpoſal, and the mo- 
neys ſo to be called in and received, upon government or other 
good and ſufficient ſecurity, in their own names, and in ſuch 
manner as they ſhould think proper: AND Also in truſt that 
they ſhould receive the intereſt and dividends thereof from 
time to time as the ſame ſhould become payable, and pay, ap- 


ply, and diſpoſe of the ſame, or a ſufficient part thereof, for 


and towards the maintenance, education, ſupport and bring- 
ing up, of his ſon the ſaid Amos, and his daughters Hannah 
and Jane Beal, and ſuch other child or children as he ſhould 
have living, or that his wife might be enſient with at the time 
of his death, until his ſaid children ſhould ſeverally and re- 
ſpectively attain their ſeveral and reſpective ages of 21 
years; and when and as his ſaid children ſhould ſeverally 
and reſpectively attain their ſaid ages of 21 years; in truſt 
to pay, aſſign, transfer, and convey all the ſaid refidue of 
his eſtate and effects, with the intereſt, dividends, and pro- 
duce thereof, as ſhould not have been applied for and to- 
wards the maintenance and education of his ſaid children as 
aforeſaid, or for putting any or either of them to buſineſs, 
or otherwiſe advancing any or either of them in life, purſuant 
to the power in his ſaid will for that purpoſe afterwards con- 
tained, equally unto and amongſt all his ſaid children, when 
and as they ſhould ſeverally and reſpectively attain their ſaid 


ages of 21 years; and in caſe any or either of his ſaid chil- 


dred ſhould happen to die before having attained 21 years of 
age, without leaving iſſue of his or her body lawfully be- 
gotten ; then in ruſt to pay, aſſign, transfer and convey, 
all the ſaid reſidue of his eſtate and effects, and the intereſt, 
dividends, and produce thereof, or ſuch part thereof as 
ſhould remain unapplied as aforeſaid, unto ſuch of his ſaid 
children as ſhould live to attain his, her, or their reſpective 
age or ages of 21 years, ſhare and ſhare alike, if more than 
one: AND WHEREASs the ſaid Charles Beal in and by his 
ſaid will, did authorize and empower his ſaid truſtees to ap- 
ply the reſpective part or ſhare of any or either of his 
aforeſaid children, of and in the ſaid reſidue of his eſtate and 
effects, for putting any or either of them, his, her, or their, 
lawful iflue, out to buſineſs, or any ſuitable employ, or for 
ſetting him, her, or them, up in buſineſs, or advancing him, 
her, or them, reſpectively in any employ or otherwiſe, for 
his, her, or their reſpective advancement in the world by 
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marrying or otherwiſe howſoever 3 and the ſaid teſtator no- 
minated, conſtituted and appointed the ſaid truſtees, the ſaid 
David Krang and Francis Gifford, executors of his ſaid laſt 
will and teſtament, as'in and by the ſame, relation being there: 
unto had, what is herein before in part recited will more fully 
and at large appear: Ax D wHEREAs the ſaid teſtator died 
without altering or revoking his ſaid will, leaving his a- 
foreſaid 3 children, his only iſſue him ſurviving (all of whom 
are now living); and ſhortly after his death the ſaid David 
Evans and Francis Gifford, proved his ſaid will in the prero- 
gative court of Canterbury, and took upon them the ſaid ex- 
ecutorſhip and truſt: And wHEREAs the ſaid Amos Beal hath 


attained his ſaid age of 21 years, and the ſaid truſtees have 


6. 


made up an account of and concerning the ſaid reſiduary eſtate 
and effects, and all moneys received and paid by them, in pur- 
ſuance of the ſaid truſt and executorthip, whereby it appears 
they have advanced, paid, laid out, and expended, to, for, 
and on account of the ſaid Amos Beal, the ſum of 400l. to, for 
and on account of the ſaid Hannah Beal, the ſum of 3col:'and 
to, for and on account of the ſaid Jane Beal, the ſum of 2gol ; 
and that there is now remaining in their. hands, and on good 
ſecurity as placed out by them, the ſum of: 1000l. of and be- 
longing to the ſaid reſiduary eſtate and effects of the ſaid 
Charles Beal: AnD w NEN EA for making a juſt and equal dis 
viſion of the ſaid ſum of ioool. among the aforeſaid 3 children, 
purſuant to the ſaid laſt will and teſtament of the faid Charles 
Beal, it is agreed to add the aforefaid three ſeveral ſums of 
400l. zool. and 2501. to the ſaid ſum of roool. which makes 
the ſame 1950l. and then to divide the whole into three equal 
ſhares, and deduct out of each third part what has reſpectively 
been advanced, paid, laid out, and expended, to, for, and on 
account of each child, whereby the ſhare of the ſaid Amos 
Beal therein appears to be the ſum of 250l. Now THESE 
PRESENTS WITNESS, that as well for and in conſideration of 
the ſaid ſum of 400l. heretofore advanced, paid, laid out, and 
expended, to, for, and on account of the ſaid Amos Beal as 
aforeſaid, and of the ſaid ſum of 2501; to him in hand paid by 
the ſaid David Evans and Francis Gifford, at or before the ex- 
ecution of theſe preſents, the receipt whereof is hereby ac- 
knowledged, he the ſaid Amos Beal nAr n, remiſed, releaſed, 
and for ever diſcharged, and by theſe preſents poTH, remiſe, 
releaſe,and forever diſcharge the ſaid David Evans and Francis 
Gifford, their heirs, executors, adminiſtrators,and and 


TY 
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from all the eſtate, right, title, intereſt, property, claim, and 
ot 


demand whatſoever, both at law and in equity, of him the 
ſaid Amos Beal, of, in and to, the ſaid refidue of the eſtate 
and effects of the ſaid Charles Beal deceaſed, by virtue of his 
ſaid will or otherwiſe howſoever: AvD ALso of and from 
all and all manner of action and actions, ſuits, bills, bonds, 
writings, obligations, debts, dues, duties, reekonings, ac- 
counts, ſum and ſums of money, judgments, — 
extents, quarrels, controverſies, treſpaſſes, damages an 
demands. whatſoever, both at law and in equity, or other» 
wiſe howſoever, which again the ſaid David Evans and 
Francis Gifford, or either of them, in their or either of their 
own right, or as truſtees, or executors, conſtituted and a 
inted in and by the faid laſt wilt and teſtament of t 
ſaid Charles Beal deceaſed, or otherwiſe, he the ſaid Amos 
Beal now hath, or ever had, or which he, his executors, ad- 
miniſtrators, or aſſigns, ſhall or may hereafter have, claim, 
challenge, or demand, for or by reaſon, or means, or 


on account thereof, or for or by reaſon, or means, or 


on account of the ſaid refiduary eſtate and effects of the 
ſaid Charles Beal, or for or by reaſon, or means, of any 
act, matter, or thing, incident or relative thereto, from 
the beginning of the world to the day of the date hereof. 
(Savz and except all ſuch eſtate, right, title, and inte- 
reſt, as may accrue to him the ſaid Amos Beal, or which 
he may at any time hereafter have, claim, challenge, or 
demand, of, in, or unto the ſaid refiduary eſtate and ef- 
fects of the ſaid Charles Beal deceaſed, or any part or par- 
cel thereof, from, by, or on account of the death of both 
or either of the aforeſaid Hannah and Jane Beal, which is 
not intended by theſe preſents to be releaſed) : In Wir- 
Ess whereof the ſaid Amos Beal hath hereunto ſet his 
hand and ſeal, &c. {as in No. XI.] 


NUMBER XIII. 


Diecnarce for Legacies by Huſband and Wife 
S .tamp referred to in No. XI. 


To ALL ro won theſe preſents ſhall come, Andrew Baker, 
of Milk-ſtreer, Cheapſide, in the city of London, cordwainer, 


* Where any legacy & given to a woman who marries before the fame is 
paid or delivered to her, the huſband ſhould join in the diſcharge. So like- 
wiſe if a legacy de given to a woman during her marriage, unleſs in either 
of thoſe caſes it ſhould appear clear by the will that the huſband can in no 
wa have any — thereto, or interference there with. Concerning this, 

© P. 130. 169. 
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and Catharine his wife, ſend greeting. WHEREAS David Evanz 
late of Milk-ſtreet aforeſaid, victualler, and brother to the mo- 
ther of the ſaid Catharine, in and by his laſt will and teſta- 
ment in writing, bearing date on or about the 8th day of June 
1795, did give and bequeath unto the ſaid Catharine, by her 
then name and deſcription of his niece Catharine Ford, ſpinſter, 
the bed with a mahogany four poſt bedſtead, bolſter, and pillow, 
and the mahogany cheſt upon draws, together with fix hair bot- 
tom mahogany chairs, and pillow and claw mahogany table 
board, parcel of the furniture in the room over the dining-room, 
on the two pair of ſtairs in the dwelling-houſe of the ſaid David 
Evans; and alſo did give and bequeath unto the ſaid Catharine 
the ſum of 1col ; and the ſaid Divid' Evans nominated and ap- 
pointed George Hand, and James Knowel, executors of his 
ſaid will, who fince his death have duly proved the ſame in the 
prerogative court of Canterbury: AND wHEREaAs, fince the 
death of the ſaid David Evans, the ſaid Catharige Ford hath 
intermarried with the ſaid Andrew Baker: Now THESE PRE» 
SENTS WITNESS, that the ſaid Andrew Baker and Catharine 
his wife, do hereby acknowledge to have received of and from 
the ſaid George Hand and Jame Knowel, the aforeſaid bed, 
' four poſt bedſtead, bolſter and pillow, the mahogany cheſt upon 
drawers, the ſix mahogany chairs, and table board, and alſo the 
faid ſum of 10cl. ſo given and bequeathed to the ſaid Catharine, 
in and by the ſaid laſt will 1 teſtament of the ſaid David 
Evans as aforeſaid'; and thereof, and of and from every. part 
thereof, do fully, clearly, and abſolutely, acquit, releaſe, and for 
ever diſcharge, the ſaid George Hand and James Knowel, their 
heirs, executors, adminiſtrators, and afligns, and alſo the eſtate 
and effects of the ſaid teſtator, and every part thereof: Ax p, in 
confideration thereof, they the ſaid Andrew Baker and Catharine 
his wife, do for themſelves, their executors, adminiſtrators, and 
aſſigns, remiſe, and releaſe, unto the ſaid George Hand, and 
James Knowel, their heirs, executors, and adminiſtrators, all, and 
all manner of action and actions, cauſe and cauſes of action, ſuits, 
legacies, ſum and ſums of money, judgments, executions, 
claims, and demands, whatſoever, both at law and in equity ; 
which againit the ſaid George Hand and James Knowel, their 
executors or adminiſtrators, or the cſtate and effects of the ſaid 
teſtator, they the ſaid Andrew Baker, and Catherine his wife, 
or either of them, ever had, or which they, their executors, ad- 
miniſtrators, or aſhgns, can or may have, claim, challenge, or 
demand, for, or by reaſon or means, or on account of the ſaid 
furniture, or the faid ſum of 1001. given and bequeathed to the 
ſaid Catharine, in and by the ſaid laſt will and teſtament of the 
ſaid David Evans as aforeſaid. In wiTNEss whereof, the ſaid 
Andrew Baker, and Catharine his wife, have hereunto fet their 
hands and ſeals, &c. (as in No. XI, only here, being two perſons 
pp DE Oe, 1 a 


APPENDIX. 297 


zo . there muſt be two ſeals to the deed ; one for the huſband t 
ewrite his name oppoſite, and the other for the wi Wo to write ber name 
oppoſite thereto.) 


NUMBER XIV. 


RE LEASE by a new Adminiſtrator on ſettling with 
and receiving Goods unadminiſtered from the 
old.—To be written on paper or parchment, 
ſtamped as for any other Releaſe, * 


To ALL To won theſe preſents ſhall come, Alexander Bah 
of Great Ruſſel-otreet, Bloomſbury, in the county of Middleſex 
gentleman (adminiſtrator de bonis non, of his late deceaſed mother 
Cecilia Ball) ſends greeting. WREREAS Daniel Evans, uncle of 
the (aid Alexander Ball, did in the minority of the ſaid Alexan- 
der Ball, rake out letters of adminiſtration of the goods and chat- 
tels of the ſaid Cecilia Ball deceaſed, for the benefit of the ſaid 
Alexander Bal, and the other children of the ſaid Cecilia Ball: 
Ax DP WHEREAS the ſaid Alexander Ball having attained the 
age of twenty-one years, the ſaid Daniel Evans hath reſigned 
up his adminiſtration ſo taken by him as aforeſaid, and letters 
of adminiſtration de bonis non, of the ſaid Cecilia Ball, are 
granted to the ſaid Alexander Ball, for himſelf and the 
benefit of his fiſters and brother, Francis, Gratia, and Henry 
Ball, children of the faid Cecilia Ball deceaſed: AND WHEREAS 
the ſaid Daniel Evans, and Alexander Ball, adminiſtrators as 
aforeſaid, have now made up and adjuſted all accounts, matters 
and things, of and concerning all moneys received, paid'and 
diſburſed, by the ſaid Daniel Evans as adminiſtrator as afore- 
ſaid, and all other the eſtate whatſoever of or belonging to the 
ſaid Cecilia Ball deceaſed, which have been received or come to 
the hands or diſpoſition of the ſaid Daniel Evans; and upon ad- 
juſting the ſaid accounts there appears to be remaining in the 
hands of the ſaid Daniel Evans the ſum of 2000l. in money, and 
one bond under the hand and ſeal of James Knowel of in 
the penal ſum of 10001, with a condition to be void upon the pay- 
ment of 5ool, on the day therein mentioned; which ſaid ſum 
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of aoool. together with the ſaid bond and all writings and papers 
appertaining or belonging to the eſtate of the ſaid Cecilia Ball 
the ſaid Daniel Evans hath on the day of the date hereof pai 

and delivered up to the ſaid Alexander Ball: Now kNOW ALL 
by theſe preſents, that the ſaid Alexander Ball doth acknowledge 
to have received of and from the faid Daniet Evans, the ſaid ſum 
of 2000]. together with the ſaid bond, and all writings and papery 
appertaining or belonging to the eftate of the ſaid Cecilia Ball ; 
und thereof, and of and from every part thereof doth fully, 
clearly, and abſolutely, acquit, releaſe, and for ever diſcharge, 
the ſaid Daniel Evans, his heirs, executors, and adminiſtrators; 
Ax d in confideration thereof, and being ſatisfied in the premiſes, 
BATH, remiſed, releaſed, and for ever diſcharged, and in and by 
theſe preſents DoTH remiſe, releaſe, and for ever diſcharge, the 
faid Daniel Evans, his heirs, executors, and adminiftrators, of 
and from all reckonings, accounts, ſum and ſums of money, by 
him had and received in purſuance of the faid adminiſtration ſo 
granted to him as aforeſaid, and of and from all other reckonings, 
accounts and demands whatſoever, and all and every action and 


actions, cauſe and cauſes of action, ſuits, judgments, executions, 


claims ard demands both at law and in equity, or otherwiſe how- 
forer ; which againſt the ſaid Daniel Evans, he the ſaid Alex- 
ander Ball now hath, or ever had, or which he, his executors, or 
adminiſtrators, ſhall or may have, claim, challenge, or demand, 
for or on account of any act, matter, or thing whatſoever, from 
the beginning of the world to the day of the date of theſe pre- 
ſents : In wiTNEss whereof the ſaid Alexander Ball hath herg- 
unto ſet his hand and ſeal, &c. [as in No. XI.]! 


NUMBER XV. 


LzTTER or ATTORNEY for proving the Will of a 
Seaman who was not in the King's ſervice, and 
doing other Buſineſs for the Executor. To be 
written on paper or parchment, ſtamped as for 
any other Letter of Attorney. 


Know ALL MEN by theſe preſents, that I Alice Beauford, 
widow of and ſole executrix named in the laſt will and teſtament 
of Charles Beauford mariner, late deceaſed, for divers good cauſes 
and confiderations me hereunto moving, HAvE made, ordained, 
authorized, conſtituted, and appointed, and by theſe preſents po, 
make, ordain, authorize, conſtitute and appoint, David Edwards, 
of Fleet-Street in the city of London, taylor, my true and lawful 
attorney, for me and in my name to appear before the judge or 
furrogate, conſtituted and appointed for the prerogative court of 
Canterbury, and in my name to pray and obtain probate of the 


faid laſt will and teſtament of my ſaid deceaſed huſband, for wy 
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ſe and benefit; and whey the ſame is obtained, for meand in my 
Nami. or in the name of him the ſaid David Edwards, to aſk, de- 
mand, require, and receive, of and from any perſon or perſons 
all and _ ſum and ſums of money, now due and owing, er 


hereafter to become due and owing to me as ſole executrix of the 
aforeſaid will, or otherwiſe howſoever, by means or virtue there- 
of: and to make any ſuch compoſition or compoſitions with any 
perſon or perſons from whom any ſuch ſaid ſum or ſums of mo- 
ney is, are, or ſhall be due and owing to me as foreſaid, for or 
concerning the ſame reſpectively, as he the ſaid David Edwards 
ſhall think fit, and on receipt of ſuch ſaid ſum or ſums of money, 
or any part thereof, to make, fign, ſeal, and deliver proper aud 
ſufficient acquittances, receipts, releaſes, or diſcharges therefore, 
in my name or otherwiſe, and in caſe of non-payment, any action 
or actions, ſuit or ſuits, in law or equity to commence and pro- 
ſecute for recovery thereof, and one or more attorney or attor- 
neys under him the ſaid David Edwards, for the purpoſes afore- 
ſaid; to make, conſtitute, and at his pleaſure to revoke, and to 
do all other lawful acts and things whatſoever concerning the 
_ premiſes, as fully in every reſpect as I myſelf might or could do 

xf perſonally preſent, ratifying, allowing, and confirming all 
and whatſoever my ſaid attorney ſhall lawfully do or cauſe to be 
done; in or about the premiſes, by virtue of theſe preſents : In 
WITN&Ss whereof, I the ſaid Alice Beauford have hereunto fer 
my hand and ſeal, &c. [as in No. XI.] 

This form will do for the executors of perſons dying abroad 
who were not ſeamen or marines in the king's ſervice ; with 
reſpett to thoſe due attention muſt be had to the ſtatutes now in 
force, relating to the payment of wages of inferior officers, and 
ſeamen, non- commiſſion officers of marines, and marines, ſerving 
in the royal navy of Great Britain; an abſtract of which ſtatutes, 
as they concern letters of attorney, wills and adminiſtrations, we 
ſhall here relate from the abſtract thereof, made in purſuance of 
the ſtature 32 Geo. III. c. 69. making ſome brief references, as 
thereby to rende more conſpicuous what is contained in the 
abſtract which the ſtatute directs copies of to be tranſmitted ta 
various officers and commiſſioners therein ſpecified, and to the 
miniſters of every pariſh in Great Britain, to be hung up and 
affixed in ſome: conſpicuous place in their ſeveral offices and 
pariſhes. - And likwiſe to be hung up in the moſt public place 
of every ſhip in the royal navy. | 
be per/ons meant to be inferior Officers, Sc. 32 Geo. III. 
o. 34. Every part of the complement on board any of his Majeſty's 
ſlüps is 42 under the denomination of inferior or petty 
officers and ſeamen, non - commiſſion officers of marines, and ma- 
rines, except thoſe who ſhall be rated as follow : Admirals or 
flag-officers and their ſecretaries, captains, licutenants, maſters, 
ſecond maſters, and pilots, phyficians, ſurgeons, chaplains, boat- 
ſwaines, gunners, carpenters, purſers, captains of marines, 
captains-lieutenants of marines, lieutenants of marines, and 
quarter-maſters of marines,” | of 
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Of the wills and powers of Aiterney of the inferior Officers, Ee, 
* 26 Geo. III. c. 63. 32 Geo. III. c. 34. Any inferior officer, 
ſeaman, or marine, who ſhall be defirous to execute a will, or 
power of attorney, and ſhall at that time belong to any ſhip, muſt 
execute the ſame on board of ſuch ſhip, unleſs he ſhould be at 
fick quarters. If made on board it muſt be atteſted by the com- 
manding officer, and one other ſigning officer belonging to the 
fhip, and muit ſpecify the number at Which the maker ſtands 
rated upon the ſhip's books; if at ſick quarters, it muſt be atteſt- 
ed by the agent, and muſt ſpecify his number. If he ſhall have 
been diſcharged the ſervice, and ſhall be within the bills of mor- 
tality of the cities of Londen and Weftminfter, his will or power 
— be atteſted before the inſpector or his aſſiſtant, at the navy 
pay office in London. If he ſhall be at Port/mouth, Plymouth, or 
Chatham, or within ſeven miles of either of theſe places, his 
power muſt be atteſted by a clerk of the treaſurer of the navy at 
ſuch place, If he ſhall be in any other place of Great Britain or 
belang, his will or power of attorney muſt be atteſted by the 
miniſter and two church-wardens, or two elders of the Pariſh, 
where he.ſhall be at the time of executing the ſame.” 

„All wills and powers of attorney made by any inferior offi. 
cers, feamen, or marines muſt contain the full deſcription of the 
xeſidence, profeſſion or bufineſs of the perſon who. ſhall be there- 
mn appointed. attorney or executor, and alſo the name of the 
hip to which ſuch officers, ſeamen, or marines, laſt belonged 
and if made. on board, or at ſick quarters the number at which 
their names ſtood on their reſpective ſhip's books: Every letter 
of aztorney muſt be declared in the hody thereof to be revocable.“ 

A certificate of diſcharge muſt be produced to whoever ſhall 
atte ſt any will or power of attorney made on ſhore by inferior 
officers, ſeamen, or marines, and foFrarded to the inſpector 
with ſuch will or power, or a reaſon muſt be given for the ſame 
not being produced, which ſhall be noted on the back of the 
will.or power, and muſt be admitted as ſatisfactory at the pay- 
office. before a check can be iſſued.“ 

All powers of attorney and wills made by inferor officers, 
feamen and marines, muſt be delivered to thoſe who atteſt them, 
who arc directed to forward them immediately ro the treaſurer, 
ar to the pay-maſter of the navy, at the pay - office in Londen, to 
be there kept as vouchers ; and as ſoon as they are aſcertained 
to be authentick, by inveſtigation made at ſuch office, (for which 
purpofe the inſpector ſhall have free acceſs to all pay and muſter 
— 2 of ſhips, and to all hoſpital returns) checks in lieu of the 
fame will be iſſued to the parties named as attorneys or executors, 
that ſhall be to them the ſame as the original powers of attorney 
and wills,” | | 

„ Inferior officers, ſeamen, or marines, may grant orders in- 
ſtead of powers of attorney, in caſes where wages due and payable 
to them for their fervices do not exceed 7l. but which orders 


mult be witneſſed by the commander, or by a figning officer, or 
5 lieu- 
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lieutenant on board of the ſhip, where ſuch ſervice was perform- 
ed, and the ſame accompanied by a certifate from ſuch officer, 
muſt be ſubmitted for inſpection at the pay office in London, 
where if found juſt it will be ſtamped for payment.“ | 

« 26 Geo. III. c. 63. 31 Geo. II. c. 10, 32 Geo. III. c. 33. 
All wills, letters of attorney, and orders, other than made agree- 
able to the atoreſaid directions, made by inferior officers, ſeamen 
or marines, and all bargains, bills of fale, and afſignments con- 
cerning the wages or allowances of money due, growing or to 
giow due to any interior officer, ſeaman or marine, ſhall be null 
and void.“ Es : 

Perſons claiming as executors, neareft of kin, or creditofs, how to 
act. 26 Geo. III. c 63. 32 Geo. III. c. 34. Thoſe who 
claim the wages of any % af L. officer, ſeamen or marine, as ex- 
ecutors, as ſoon as they ſhall be informed of the teſtator's death, 
mult forward the authorities under which they ſo claim by the 
general poſt, addreſſed to the treaſurer or paymaſter of the navy, 
London.—Thoſe who claim as neareſt af kin 4 mult alſo write, 
when they ſhall be informed of the death of their relation, by 
the general poſt, to the treaſurer or to the pay-maſter, ſtating 
their pretenſions to the wages, which may remain due; and 
thoſe who ſhall be intitled to claim as creditors, muſt apply in 
like manner, and at the ſame time ſtate in writing the nature 
and amount of their demand; a proof muſt alſo be produced in 
each of theſe caſes of the inferior officer, ſeaman, or marine's 
death ; if he ſhall have died after having left the ſervice, the 
buſineſs will then be properly inveſtigated at the navy office; 
and if the claim be fond Toll the neceſſary expences of admi- 
niſtering at Doctors Commons, (which are limited as per clauſe 
thirty-ſecond of the abſtract) will be defrayed, and the balance 
will be directed to be paid to the executor or adminiſtrator, if 
preſent, and if abſent, by a remittance bill to be made out in 
the manner preſcribed in the tenth clauſe of the abſtract, and 
which ſhall be payable wherever he may reſide, without any fee, 
reward, or deduction whatever.“ 1 | 

T be thirty-ſecond clauſe of the abſlract is as follows : ** 32 Geo. 
III. c. 34. Regiſters or Proctors in Do#ors Commons, takin 
more than the ſums allowed by the act to be charged in the dit 
ferent events therein ſpecitied t, ſhall forfeit the ſum of 50l.; 
and any Regiſſer or Proctor, aiding or aſſiſting in procuring pro- 


bates or adminiſtrations, otherwiſe than in the manner preſcribed 


by tbe act, ſhall for ever be rendered incapable of acting in any 


The perſons to whom adminiſtration is to be granted, where the deceaſed 
has left no will. Thoſe of them entitled to take the adminiſtration may be 
perceived by what is mentioned in the former part of this book, pages 3, 4, 5. 

The ſums allowed to be charged by the act for probates, or letters of ad- 
miniſtration, granted to any other perſon or perſons than the widow, children, 
father, mother, brother, or ſiſter, of the deceaſed, are heretofore men- 
tioned in Page 216, which are the ſums allowed to be charged for probates 
and letters of , adminiſtration granted to them, unleſs any extraordinary 
pains, trouble or expence, ha: attended the ſuing out the ſame. 
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302 APPENDIX; 
ereleſiaſtical court in Great Britain, and ſhall for every offence 
forfeit the ſum of gool.” | 
The tenth clauſe of the abftra# is as follows 5 3 Geo, II. ch. 
to, extended to marines by 32 Geo. III eh. 33; to beirs* and 
creditors by 32 Geo. III. ch. 24; and to freland by 32 Geo. 
III. ch. 67. When wages ſhall be due to inferior officers, ſea- 
men, or marines, who ſhall have been diſcharged unſerviceable, 
or to the Bar, | adminiſtrators t,] or executor of inferior officers, 
ſeamen, or marines, or to thoſe who ſhall aiiminiſter as their prin- 
cipal creditors, and who in either caſe ſhall not be in London, or at 
any of the out-ports where ſeamen's wages are paid; or when wa- 
$ ſhall be paid ar the pay-office, or any of the out-ports, and 
l be deſirous to have a bill or certificate for the fame drawn 
upon any receiver ral of the land-tax, collector of he cuſ- 
toms, collector of the exciſe, or clerk of the check in Great Bri- 
tain, or any revenue officer in Ireland, then, and in each of theſe 
caſes two bills or two certificates are to be made out, one of which 
is to be delivered to ſuch officer, ſeaman, or marine, or ſent or 
delivered to ſuch heir, [adminiſtrator, | executor, or creditor, and 
the other to be ſent to ſuch receiver, colleor, or clerk of the 
check, or to the commiſſioners of the revenue in Treland, who ſhall 
pay or cauſe to be paid immediately the ſum therein mentioned, 
without any fee or reward, and who fhall be repaid by the trea- 
ſurer of the navy, and ſhall return the bill if unpaid after fix 
months, in manner directed by the former clauſe, wiz. clauſe the 
ninth in the abfiraft, which ſays, ** that if payment of the bill be 
not demanded of ſuch receiver, colleQor, or clerk of the check, 
and the duplicate of the ſaid bill, together with a proper certifi- 
cate, be not produced and delivered to them reſpectively within 
fx months from the date thereof, the bill or certificate is to be 
returned and cancelled, and the ſum contained therein is to be- 
come payable when the ſhip ſhall be paid.“ | 
When no probate or adminiſtration is required. 92 Geo. III. c. 
34. Thoſe who ſhall be named executors in wills, or who ſhall 
be intitled to adminiſter as widow, next of kin, or creditor, to in- 
ferior officers, ſeamen, or marines, may receive the wages which 
ſhall be due, without incurring the expence of taking out letters 
of adminiſtration, in caſes where ſuch wages and other allowan- 
ces do not exceed 101. provided the juſtneſs of their reſpeRive 
claims ſhall be ſatisfactorily aſcertained at the pay - office; and the 
ſaid wages, &c. ſhall be remitted in like manner, [as above 
mentioned) if required, to any part of Great Britain or Ireland.” 


g, To whoſe heirs ? I cannot find it extended to any. 

8 e are the perſons deicribed, and with propriety, in Rat. 32 Geo. III. 
c. 3% Why gert are here mentioned 1 cannot conceive, unleſs it is 
through a miſtake'of the penner of the abſtratt, which ſeems to be the caſe ; 
as the legiſlature has ptainly ſhown by the ſalutary act, that the wages, & c. 
therein mentioned, ſhould on the deceaſe of any inferior Officer, Seamen, &c. 
go to his neareſt relatives, which are thoſe entitled to the adminiſtration, with 
which hurt as ſuch can have no concern,—lf the perſons jntitled to the admi- 
aiſtrativa do aot take it, creditors of the deceaſed may. 


IN D K 


A 


1 before the ordinary, 15. 61. 
Acquittance. See Releaſes. 

Actions may be had by adminiſtrators, 2. 43. 

— in what caſes actions die with the deceaſed, 22. 

to be brought at common law for the decaſed's goods, 23. 
Acts done by an adminiſtrator good till adminiſtration repealed, 


o. 

4 "Ne. of a legacy. See Legacies. 

Adminiſtration, why it ſhould be obtained, 2. 

— who are entitled thereto, 2. 5. 

— by whom to be granted, 6. | 

——— how void when granted by an improper court, 

— — how, and for what reaſon, it may be revoked, 18. 

w—_  - Cc wherein it muſt be granted with the will 
annexed, 216, 

Adminiſtrator, his power, 20. 

— his intereſt in the deceaſed” goods, 21. 

— — in what caſes he may have the ſame actions as 
the deceaſed might have had, 22. 43. 

— — may retain a debt due to himſelf, 27. 

— — may diſtrain for rent, 23. 

A — his office and duty in paying debts, 5 t. 

Adultery, wife debarred of dower thereby, 97. 

barred by the cuſtom of London, 106. 

Advancement of children, 67. 


— what may be given to or beſtowed upon a child, 


yet no advancement, 68. 
— What ſhall be be deemed an advancement, 69, 70. 
— Child's advancement out of a mother's eſtate not 

to be brought into hotch pot, 70. 
— — what may be given to à child, yet no advancement 
by the euſtom of London, 106, 107. 
— wht may be an ad vancement in part or whole, 108. 
— — what may and may not be deemed an ad vancement 

of a child by the cuſtom of York, 117. 


| 


Affinity or relationſhip by marriage, does not entitle to a ſhare 


ol an inteſtate's eſtate, 85. 
Aliens not dowable, 97. ; 
— not capable of holding lands, ib. 


Aliens 
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Aliens may bequeath perſonal eſtate, 141. | 

Anceſtor, his ſeiſin whereby his heir may be entitled, 86, 

— — binding him/elt and heirs, real eſtate thereby liable ts 

his debts, 93. | 

Annuity, from what time intereſt ſhall be allowed on arrears 
thereof, 57. 

Appeal, adminiſtration ſuſpended thereby, 50. | 

Apprentice, intereſt therein different from that in a ſervant, ib, 

— muſt be provided for 58: 

Arraignment, ſtanding mute thereon amounts to confeſſion, 148. 

Aſſets, divers kinds thereof, 45. 


 ———what ſhall be aſſets in the hands of adminiſtrators and 


executors to make them chargeable, 45, 40, 47, 48, 


409. | 
—— legal and equitable aſſets; how debts are to be paid 
. therewith, 59. 230. 
— real aſſets, or aſſets by deſcent, liable to anſwer debts 
due by bonds and ſpecial contracts, 93. 
Muhen liable to anſwer ſimple contract debts, 230. 
——— perſonal aſſets. When a legatee ſhall ſtand in the place 
of a ſimple contract creditor ſatisfied thereout, 236. 
———— Caſes in which the court will marſhal the aſſets, ib. 237, 
238, 239, 240. 
will not marſhal affets for a charity, 255. 258, 259. 
Attainder, 147. 
Award, 48. 


? B 


Bank of England. When ſtock therein ſhall be transferred to 
executor, 163, 164, 165, 

— Will not admit a transfer but by all the executors, 207. 

Bankrupt, executor becoming ſo, 213, 214- | | 

what ſettlement will ſectire wife againſt the claims of 
huſband's creditors in caſe of bankruptcy, 169, n. 

if wite's legacy be ſued for, court will not compel 
payment unleſs huſband make a ſettlement, and it 
he become bankrupt his aſſignees take wite's pro- 
perty ſubject to the ſame equity, 248, 249. 

Baſtard has no kindred. Deſcription — a baſtard, 84. 

deviſe to a baſtard before born, void, 168. 

Bequeſt of the ſame thing twice 157, 158. 6 

— to two children where there were three and all held to 


take, 151. | 
— — manner of bequeathing to married women and infants, 
4 168, 16g. | 


Blind perfons may make wills, 143. 
— the will of a blind or illiterate perſon ſhould be read to 
him, ih. : 
Bond to the ordinary on obtaining adminiſtration, 14. 3 
onde 


E 


Bonds ſpecialties, and to be paid next to debts of record, 55. 

— heir not to be charged thereby, unleſs mentioned, 56, 

Bona notabilia, 6, 7, 12. ho 

Borough En * _ heir thereto not to abate in reſpect there 
0 . 

— cuſtom of, too. 


C 


Chancery, a bill for diſtribution properly lies there, 63. 
its power with reſpect to executors, 214. 
with reſpect to legacies, 249. 
Charitable uſes, 25 2. | 
deviſes and bequeſts thereto void and within the mean- 
ing of the ſtatute of mortmain, ib. 253, 254, 25 6, 
256. 
— hatare not within the meaning of the ſtatute, 257, 
258, 259, 260, 261, 262, 263, 
how ea charity may be perpetuated by money given 
thereto, 202, | 
in bequeathing to bodies corporate care ſhould be 
taken in deſcribing them; demonſtrated by va- 
rious caſes, and likewiſe the benignity of the 
court of chancery with reſpe& to charities, 263, 
204, 265, 206. | 
— increaſe of rents, where the whole profits of an eſtate 
were formerly given to a charity, to go to the 
charity, 266. 
. dcyiſc to a ſuperſtitious uſe though void, yet the cha- 
rity good, 267, 
caſes at which the heir at law or next of kin ſhall 
take, and wherein the crown may appoint, 268, 
e aſſets not to be marſhalled for a charity, 255. 258, 2c9. 
Charters and deeds belong to the heir, 35. 
Chattels real and perſonal, 28. 
may be deviſed with limitations over, 135, 136. 
Child in the mother's womb entitled to a ſhare in diſtribution, 
72. 104. 
— capable of having a legacy, 166, 167. 
— When children born after teſtator's death ſhall take by his 
will, 167, 168. 
Church, when executor ſhall have the benefit of preſenting 
thereto, 204. 
Citation, adminiſtration repealed thereby, 50. 
Codicil, the nature and effect thereof, 185, 186, 
form thereof, 289. 
Co-executors differ from adminiſtrators, 2 1. 
Co-heireſſes, if advanced, to abate for the ſame, 67. 
Collateral kindred, 77. 
Common without ſtint, widow cannot be endowed thereof, 98. 
& X Conditions 


— — — 
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Conditions in wills to prevent troubling executors, 170, 171. 


- to prevent indiſcreet marriages, 171, 172, 173. 

Conviction, difference between that — judgment, 147. 

Corn fown, to whom it ſhall go, 30, 31. 

Copy hold-eſtates, governed by cuſtom, 99, 100. 

——— how deviſable, 128, 129. 

— witneſſes to a will thereof, 161, 

Coſt in ſuits, 44, 62. 

Creditor, making a debtor his executor, effect thereof, 161, 
162, 

legacy by a debtor to his creditor ſatis faction for the 
debt, 165. 

— gift in caſe of death not prevalent againſt creditors, 
173. 

Mt. how to be paid. See debts. 

Criminal conduct, perſons incapable of making wills on account 

thereof, 147, 148. 

Croſs remainders, 156. 

Curteſy of England, 94. 

Cuſtoms that prevail in certain counties, 99, 100. 

in the city of London, and province of York, 101, 102. 


D 


Death, if two adminiſtrators, and one die, the adminiſtration 
| ſurvives, 21. 

Deed differs from a will, 157. | 

how to be written and executed, 291. 

Debt, action of, 55. 

Debtor, a legacy given by him to his creditor, ſatisfaction for the 
debt, 166. 

Debts, what are barred by the ſtatute, and what are to be paid 
with intereſt, 232, 2433. 


—— to be paid by executors and adminiſtrators according ta 


the rules of priority, 5 1. 89. 
executor to have notice of debts, 56, 57. 
— no preference allowed in paying debts with equitable 
aſſets, 59. 

—— ſimple contract creditor to ſtand in the place of a ſpe- 
cialty creditor ſatisfied out of perſonal aſſets, 230. 

———— perſonal eſtate to be firſt charged with payment of debts, 
and cannot be exempt as againſt creditors, 225. 

———— ſcatutc of fraudulent deviſes introduced for the benefit of 
creditors, and if a deviſe does not provide for 
payment of debts in a 3 manner it does 
not take the caſe out of the ſtatute, 231. 

Decree in equity, equal to a judgment at law, 54. 

Defraud of creditors, by adminiſtrations granted to a ſtranger of 
mean eſtate, 80. , 

Demeſue, tenant in demeſne, 24, 25+ 


Deſcent 


1 


Deſcent of lands, 86. | 
. Deſcendants, preferred to all aſcendants and collaterals, 74. 
Deviſe to children unhorn, 166, 167. 
— — what may be a void deviſe, 152, 153. 
Diſcretion, perſons reſtrained from making wills for want there · 
of, 140, 141, 142. 
Diſtribution, time when to be made, 64. 
— — how to be made among an inteſtate's wife and chil- 
dren, 66. 
rðFëd — how among children and grandchildren, 72, 73. 
—— how among the next of kin, 74. 81. 
— — to be made according to the law of the country of 
which the inteſtate was a ſubject, 7, 37. 
— how to be made among the inteſtate's wife and- 
children by the cuſtom of London, 103. 113. 
— how where there is a widow and no child, 104. 112. 
—ſ— ao re there are children and no widow, 104. 
106, 
how among the wife and children by the cuſtom of 
York, 114. 120, 121. 
how where there is a widow and no child, 119, 120. 
how where there are children and no widow, 119, 
121. 
Dower, what is requiſite to entitle a wife thereto, 97. 
— what may render her incapable thereof, ib. 
cannot be barred by her huſband's aliening the eſtate, 98. 
may be barred by ſettlement made before marriage, . 
Donatio cauſa mortis, or gift in caſe of death, 173, 174, 175. 
Duty payable for legacies, 64, 65, 66. 


E 


Eccleſiaſtical court. See Spiritual court, 
Eldeſt ſon and his iſſue to ſucceed before the younger, 88. 
Emblements, 30. | 
Entails, created in chattels, 136, 137. 
how created by a deviſe of real eſtate, See fee-tail. 
Entry not always neceſſary to give ſeiſin in deed, 94. 
Eſcheat, 84. gt. 147. 
Eſtate pur auter ae diſtributable, 30, 49. 
Eſtates of inheritance and freehold, 28. 86. 
Executor of his own wrong, 51. 
— —— for what an adminiſtrator may be charged as ſuch, 30. 
— — HFhat a rightful executor may do before the will is 
proved, 190, 191, 192. g 
— — may be ſued before the will is proved unleſs he re- 
fuſed, 193. | 
—— may have a proceſs iſſued againſt him to come and prove 
the will or refuſe, ib. : 
St: Executor, 


[ 


e 


Executor, acts done by him whereby he may be compelled to 
ſtand to the executorſhip, 191. 198. 
if he hath adminiſtered, liable to gol, penalty unleſs 
take probare, 211, 
— —— advantage that may accrue by taking upon him the 
executorſhip 199, 200, 201, 202, 203, 204. 
———— loſs that he may ſuſtain thereby, 205, 206, 207. 
— one exccutor not to be anſwerable for the ſums come 
to the hands of another unleſs they have done 
joint acts, 208. | 
— —— intereſt which executors may be liable to pay, ib. 
233. 
ho executors are to pay debts. See debts. How 
to pay legacies, See legacies, 
m— who the teſtator ſhould beware of appointing execu- 
tor, 161, 162, 163, 164. / 
——— for making an executor, it is not always neceſſary 
that the word executor be expreſſed, 194, n. 
when ſpecial adminiſtration may be granted if execu- 
tor do not reſide within the juriſdiction of his 
Majeſty's courts, 218. 
Executory deviſe, 152. _ 
Execution, of two judgments, the firſt that ſues execution to be 
preferred, 53. 
Ex officio, perſons not to be thus cited, 12. 
Ex pot facto, definition thereof, 144. n. 


F 


Father entitled to his inteſtate child's perſonal eſtate, 74, 75. 

Fees and expence of obtaining probate and adminiſtrtion, 16, 
17. 215, 216. 

— the fees of — — not ſuable for in the eccleſiaſtical 
court, 222, 

Fee · ſimple eſtate, 86, 87. 

Fee- tail general or ſpecial, 115. 

— words wherby fee-ſimple, fee-tail, or an eſlate for life 
may be conveyed, 154. 155, 156. 

Felo de ſe forfeits his goods and chattels, 148. 

Felony, forfciture thereby, 147. | 

Females how to inherit, $8... 

Fine for conveying eſtates and barring entails, 96. 286. 

Fixtures, law not held ſo ſirift as formerly with reſpect to re- 
moving them, 32. 

Forfeiture, difference between the forfeiture of lands and goods, 
147, 148. 

Fraud relating-toa will, in what courts examinable, 146. 

Fraudulent deviſes, itatute concerning them, 93, 94- 

m— ci for payment of debts muſt provide for it in a 
practicable manner, otherwiſe it will be within 
the meaning of the ſtatute, 231. 

Freehold, 


I ND 3 


Freehold, law not held fo ſtrict as. formerly with reſpect to tak- 
ing away things athxed thereto, 32, 33. 

eſtates of freehold may be of inheritance or not of in- 
heritance, 28, 

Funeral charges, 51. 205. 
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G 
Gavelkind, cuſtom of, 99, 100. 
Gift in caſe of death, 173, 174, 175. 
Goods and chattels, adminiſtration concerned therewith, 13. 
| adminiſtrator's intereſt therein, 21. 
Grand - children to abate for what their father was advanced, 70. 
| — how entitled to a diſtributive ſhare, 72, 73. 
Guardian may be appointed by a father, 102. 
— cannot be appointed by a ſtranger, 169. 

w— age at which infants may chooſe their own guardian. 

By whom he is to be aſſigned. His power and 


duty, 170, 


H 


Half-blood entitled to adminiſtration, 4, 5. 

— a ſhare in diſtribution, 71. 75. 83. 

— — not inheritable, gt. 

Heir entitled to his anceſtor's eſtate, 86, 8 7. 

— to a ſhare in diſtribution of perſonal eſtate, 66, 67. 

—— to things affixed to the freehold, 31, 32. 

— to things in nature of chattels, 29, 30. 34, 35. 

— favoured by the law in reſpeC to his anceſtor's debts, 54. 


93» . 
by the cuſtom of York barred of filial portion, by having 
lands by deſcent or otherwiſe, i15, 116. 
—— when he ſhall take by deſcent, and when by deviſe, 152, 
I 53. 
— has an 1 title unleſs diſinherited, 15 3. 
— entitled when deviſe is to a ſuperititious uſe, or made void 
by ſtatute of mortmain, 252. 268. : 
Heir-looms, 34, 35. 137- [ 
Hereditaments incorporeal, 24, 86, | 
Hotchpot, fſignification thereof, 67. 
Huſband entitled to adminiſtration of his wife's goods, 3. 
— to his wife's real eſtate for life. 94. 
what of the wife's he is reſtrained from devifing, 

130. * 
— — with wife, may convey wife's real eſtate, 96. | 
— if wife be adminiſtratrix and huſband commit a de- 

vaſlavit wife not liable, 163. 


X 3 Ideot, 


I ö z K. 
I 


Ideot, cannot make a teſtament, 140, 141. 


— if wife be an ideot, huſband cannot be tenant by the cur- 


teſy of England, 95. 

Infants, fo ſtyled till twenty-one years of age, 140. 

——— not capable of adminiſtering, 5. ; 

ordinary to aſſign a perſon to take care of infant's per- 

79 ſonal eſtate, 124. | 42 

— at certain ages infants may diſpoſe of perſonal eſtate by 
will, 113. 122, | 

— — Cannot diſpoſe of real eſtate till of full age, 127. 

cannot act as executor till ſeventeen years of age, 161. 
217. c 

— if made ſole — cannot take probate till of age, 
217, 218. | 

— hilc in the mother's womb ſuppoſed in law to be born 
for many purpoſes, 166, 167, 

—— of bequeathing and paying legacies to infants, 168, 

| 169. 245, 240, 247. 

Intereſt on debts, 57, 233. | 

——— a caſe in which intereſt ſhall go to the executor, 203. 

when executors ſhall be liable to pay intereſt, 208, 209. 

233» 

— — adminiſtrator liable, 210. 

= to be paid on legacies, 243, 244. 

Inteſtates, 1. 

—— — Caſes wherein a man may die both teſtate and inteſtate, 
188, 189. | 

Inventory, of making it, 37, 38. 215. 245. 

| things that are to be put therein, and the form of it, 

41, 42. 

Joint-tenants, if huſband and wife are joint-tenants, and the 

huſband ſow the land and dic, wife ſhall have the 
__ = 

Joint-tenancy, an eſtate held therein cannot be deviſed, 130. 

— may be turned into a tenancy in common, and 

then deviſed, 133. ” 

Joint merchants, differ from joint-tenants, 131. 


e wife may be barred of dower thereby, gg. 


reland, adminiſtrations when to be granted there, 7. 
———— Charge made on lands there by a will made in England, 
to be paid in Engliſh money, ib, | 
Judgments docketted, 52, 53. 
— not to be preferred in payment to a decree in 
equity, 54. 
Iſſue, either a word of purchaſe or limitation in a will, 155. 


* : King, 


t 
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K 


King, debts due to o him, 52. 

— entitled to the eſtates of inteſtates where there is no kin. 
dred, $4. 

—— to undeviſed ſurplus, 166, 

Kindred diſtinguiſhed either by the right line or collateral, 77. 

—— — gift of reſidue to be divided amongſt next of kin; how - 
ſame ſhall be divided, 150. n. 

——— next of kin entitled when deviſe is to a ſuperſtitious 
uſe, or made void by ſtatute of mortmain, 268. 

Kindred, how diſtribution is to be made amongſt kindred. See 
diſtribution, 


L 


Land implies real eſtate, 127, 138. 
— if land be given to, or ſettled on a child, no advancement 
by the cuſtom of London, 106, 107. 
Leaſes for years chattels, and go to the adminiſtrator, 28, 29. 
if on condition not to aſſign, adminiſtrator cannot aſhgn 
without incurring a forfeiture, 29. n. 
Legacies, time when to be paid; deſcription thereof, 234, 238. 
w— what an executor ſhould obſerve before he pays a 
legacy, 245. 

when and how legatees are to abate, 234. 236. 

————— When legatee ſhall ſtand in the place of a fimple con- 

treract creditor ſatisfied out of perſonal aſſets, 236, 

237. 

————— when court will marſhal aſſets in favour of legatees, 
237, 238, 239, 240. 

— — intereſt payable on legacies, 209. 243, 244. 

—— ſatisfaction of a legacy by a portion given, 182, 183, 
184. 

— ademption by teſtator's ſelling ſtock ſpecifically be- 
queathed, 235. 

— ſame thing given twice, 157, 158. 

the effect of a legacy given by a debtor to his with 

tor, 165. 

— lapſed and veſted legacies, 240, 241, 242, 243. 

ot paying legacies to infants, 245, 246, 247. 

of paying them to married women, 247, 248. 

courts wherein to be ſued for, and caſes wherein ſe- 

curity may be had for paying the ſame, 248, 249, 

250, 251. 

Letter of attorney to two, by the death of one the authority 
ceaſeth ; different with reſpe& to adminiſtration, 
21. 

for proving a will, and doing other buſineſs for an 
executor, 298. 

Life eſtate, 28. n. 155, 156. 

Limitations, ſtatute of, 232. 

» — of chattels, 135, 126, 137. 


Mad folk 


I N D E X. 


M 


Mad folk reſtrained from making wills, 142. 

Male flue, admitted to inherit before female, 87. 

— — if two males in equal degree, the eldeſt alone to in- 
herit, 88, , ; 

Mandamus, writ of, 3. 

Married women, their power of making wills, 143, 144, 145, 
146, : 

_—— : form of a married woman's will, 273. 

— of bequeathing and paying legacies to married 
women, 168, 169. 247, 248. 

Marriage with kindred, doth not entitle to a ſhare of an inteſ- 

tate's eſtate, 8g. 

will made by a woman when ſole, yoid" by marriage, 

145. | 
— conditions in reſtraint of marriage, 171, 172, 173. 
what ſettlement will ſecure wife againſt the claim of 
huſband's creditor's in caſe of bankruptcy, 169. n. 
Mortgage, to whom money due thereon is to be paid, 49. 181. 
not to be preferred in payment to other real 1incum- 
brances, 55. 
perſonal eſtate primarily liable to piy off mortgage, 
4. 13 
— vhs had teſtator's perſonal eſtate ſhall be primarily 
applied in diſcharge of his perſonal debt ſecured 
by mortgage, 226, 227. 

A otherwiſe where the charge is on the real eſtate prin- 
cipally ; or where the debt (although perſonal in 
its creation) was contracted originally by another, 
228, 229. 

Mortmain, ſtatute of, 138, 139. 

what deviſes and bequeſts are within the ſtatute, and 

what are not. Sce charitable uſes. 

Mother, entitled to her child's perſonal eſtate, 74, 75. 


N 


Non cempot mentis, if executor be thus, the ordinary may com- 
mit adminiſtration, 213. 

Non Profs, 44. 

Notice to be given an executor of debts, 56. 58. 

Nuncupative or verbal will, 175, 176, 177. 


O 


Oath, on taking letters of adminiſtration, 13. 

— to be taken by an executor, 215. 

Old age may render a man incapable of making his will, 147. 
Ordinary, the perſon who grants adminiſtration, 2. 


may be compelled to grant adminiſtration, 3. 
Ordinary, 
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Ordinary, his power of granting it, 3, 4, 5. 217, 218. 
may be compelled to grant probate, 213. 
Orphans of Landon, 102, 103. 

Outlawry, 48. 148. 


P 

Papiſts, their diſabilities removed, 149. 
Parapbernalia, wife's right thereto, 36, 37. 130. 
Parol evidence, 151. 158. 183. 202. x 
Parſon, if he ſow his glebe land and die, his executors to have 

the corn, 31. | 
Peculiar eccleſiaſtical juriſdictions, 8, 
Perpetuity, not to be created by a deviſe, 134. 
Perſonal eſtate, what, 127. 


— 


.d be firſt charged with payment of debts and 


legacies, and cannot be exempt as againſt ere- 

5 ditors, 225. 

— — how it may be exempt, ib. 226. 

— property ſubject to that law which governs the 

perſon of the owner, 7. 37. 

Plantation, a chattel to pay debts, 46. : 

Portion given after making will ſatis faction of legacy, 182, 183, 
184. 

Poſthumous child, entitled to a ſhare in diſtribution, 75. 

Precedency may be given in payment of debts, 53, 54. 56. 

Prerogative court, reaſon of its foundation, q. 

Probate, where, and before whom the will is to be proved, 6. 
211. 

Fd manner and effect of proving it in form of law, 211, 
212, 213. 

— manner of — it in common form, 213. 

form of the executor's oath, 215. 

adviſable for the executor to make an inventory; ex- 

nee of obtaining the probate, 215, 216. 
Prohibition, writ of, 18, ; 
Proving a willin chancery, 219. 


Q 


Queen conſort, 97. 
R 


Real eſtate, executors and adminiſtrators, as ſuch, no concern. 
therewith, 86. 166. 

Reading of wills and deeds neceſſary, previous to tue execution 
thereof, 143. 291. 

Record, debts due thereon, when to be paid, 52, 53, 54 

— to be taken notice of at executor's peril, 56, 

Recovery bars remainders and reverſions, 286. n. 
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Refuſal of executorſhip, the manner of doing it, and the effect 
thereof, 193, 194, 195, 196. 

Regiſter, wills which concern lands in Middleſex and York to be 
regiſtered, 219, 220, 221, 222. | 

Relations by conſanguinity entitled to an inteſtate's eſtate, 85. 


| Releaſe of a debt, makes it aſſets, 48. 


Releaſes or diſcharges for legacies, 290. 

Remainders and reverfions deſcribed, 286. 

Rent arrear, equal to a debt by ſpecialty, 55. 

— may be diſtrained for, 23. 

actions may be brought, or diſtreſs made for rent-ſervice, 

rent-charge, rent-ſeck, and fee-farm, 23, 24. 

Rent, deſcription of thoſe laſt mentioned rents, 24, 25. 

— that a man hath in right of his wife; the remedy he hath 
for getting the ſame after his wife's death, 25. 

—— remedy that any perſon hath, who hath any rents of fee- 
farms tor the life of another who dies, ib. 

—— remedy that executors of tenant for life have, 26. 

Repreſentation, 71. 

— how admitted among collaterals, 77. 

Republication of a will, 185, 186, 187. 

Repugnant clauſes in a will, 157. h 

Refiduary legatee executor, where no executor is named, 194. n. 

to have adminiſtration, where a ſurviving executor 

who had refuſed, does not retract, 195. 

Refiduum, See ſurplus. 

Retainer, what executors and adminiſtrators may retain, 27. 

Revocation of adminiſtration, 18, 19, 20. 

— — of a will, 177, 178. 

————- how it may be revoked by acts in law, and alteration 
of circumſtances, 179, 180, 181, 182. 

— — a woman's will, how revoked, 145. 

Rules for conſtruction of wills, 149, 150, 151. 
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Satisfaction of a bequeſt by a portion given after will made, 182, 
183, 184. | | 

Sciert facias may - ſued by a new adminiſtrator, 44. 

Seamen in the king's ſervice; ſtatutes relative to their wills, 299. 

Security for entering on executorſhip, 213, 214. | 

for paying a legacy 249, 250, 251, 

——— not required of tenant for life of goods given over; court 
demands only an inventory, 136. 

Seifin, difference between a ſeiſin in law and ſeiſin in deed, 94. 

Settlement ro ſecure wife againſt huſband's bankruptcy, 169, n. 

court will not order payment of wife's legacy unleſs 
ſettlement be made, 248, 249. 


Simple contract debts, 57. 


Simple 


IN D E x. 
Simple contract ereditor, may be paid his whole debt, if ne 


0 ſuit is commenced, 88. 

Sound mind and memory, perſons preſumed to be, unleſs the 
contrary be proved, 142. 

Specialty debts, when to be paid, 55. 

heir liable thereto, 93, 94+ 

Specific legacies, 234. 236. : 

Spiritual court, how the officers thereof ſhall act, with reſpect to 
perſons applying for probates and adminiſtrations, 
10, 1 I, 12. 

its power for compelling adminiſtrators to make diſtri- 
bution, 61. | 

Stamps on "_ — for legacies, &c. are to be written, 

„65, 06. 

— if ſpoile 8 „may be recovered, 290. n. 

Stocks or public funds. When property therein ſhall be trans- 
ferred to executor, 163, 164, 165, 

Surplus undeviſed of real eſtate, P whom it ſhall go, 188. 240. 

———— of perſonal, to whom, 165, 166. 199, 200, 201, 202, 

203. 240. 
— exccutors taking reſidue take as joint-tenants, 204. 
Suſpenſion of adminiſtration, go. 


1 


Table of diſtribution, 83. 1 

Tenants in fee - ſimple, fee- tail, and for term of life, 24. 26. 
Teſtament, diſtinction between that and a will, 1. 
Traitors, forfeiture of their lands and goods, 147, 148. 
Truſtees joining in receipts for money, 206, 207. 

intereſt to be paid by a truſtee, 208. 


U 


Uſe of a will, where a man thereby bequeaths juſt the ſame as 

the law would diſpoſe in caſe of inteſtacy, 122, 123. 
— where a man leaves a wife, and ſeveral children of age, 123. 
— ubere a man leaves no wife, but children under age, 124. 


V 


. 


Void deviſes, 152, 153. 


W 
Wager of law, 55. 
Widow. For her ſhare of perſonal eſtate in caſe of Inteſtacy. 
| See Diſtribution, Her ſhare of real and copyhold 

eſtate. See Dower and Copyhold. 

————— her diſtributive ſhare ſatisfaction for her huſband's cove- 
nant, 67. 

——— barred of her cuſtomary and diſtributive ſhare as wife 
of a freeman of London, 104, 105, 106, 


Widow. 
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Widow barred as wife of an inhabitant of Vork, 114. 
Widow's chamber, by the euſtom of London, 103. 
„ what widows have been allowed by the cuſtom of York, 


114. | 
Wife alone, ——_ diſpoſe of her real eſtate, 96. 
— may make a will with her huſband's conſent, 143. 
— may be attorney for her huſband, and he may bequeath any 
thing to her, but cannot grant her any thing by 
deed, 166. See married women, Marriage. Set · 
; | tlement. Huſband. 
Will, what a man may diſpoſe of thereby, 127, 128. 
— what he may not diſpoſe of thereby, 140. 
—— eſtates to be ſo diſpoſed of by will, as not to be rendered 
unalienable, 134. 5 
— perſons for want of ſufficient diſcretion, reſtrained from 
making wills, 141. þ 
—— reſtrained for want of ſufficient liberty and free will, 143. 
—— incapable of making wills on account of criminal conduct, 
147. f ; 
— rules for the conſtruction of wills, 149, 150, 151. 


—— uaſt will overthrows à former, 157. 185. | 
——— Where real eſtate is deviſed, the will muſt be ſigned by the 
teſtator, and ſubſcribed by three witneſſes, 158, 


159. 

— witneſſes ſhould be diſintereſted perſons, 160. 

— it the will concern only perſonal eſtate, it is ſafeſt to have 
two witneſſes, ib. 

— method to preſerve a will from being clandeſtinely de- 
ſtroyed, 126. 

" —— how the will may be revoked. See Revocation. Con- 

cerning proving it, and refuſing to prove it. See 
Probate and Refuſal. For what an executor may 
do before it is proved, See Executor. For the 
method of proving a will, and obtaining admi- 
niſtration by commiſſion. See the latter part of 
the explanation preceding the contents, 


